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ElsG részvényesek timogatdsi rendszere

Felhivds észrevételek benydjtisira az EK-Szerzddés 88. cikkének (2) bekezdése értelmében

(2006/C 291/04)

(EGT vonatkozésii szoveg)

A Bizottsdg 2006. szeptember 13-dn kelt levelében, amelynek hiteles nyelv(i mdsolata megtaldlhaté ezen
osszefoglalot kovetBen, értesitette Nagy-Britannia és Eszak-Irorszdg Egyesiilt Kiradlysdgdt a fent emlitett
tdmogatdssal kapcsolatban az EK-Szerz8dés 88. cikkének (2) bekezdése szerinti eljards meginditdsdra vonat-

koz6 hatdrozatdrol.

Az érdekelt felek észrevételeiket ezen osszefoglald és az azt kovetd levél kozzétételét kovetd egy hénapon

beliil nydjthatjdk be az aldbbi cimre:

European Commission
Directorate General for Fisheries
DG FISH/D/3 ,Legal Issues”
B-1049 Brussels

Fax: (32-2) 295 19 42

Ezeket az észrevételeket kozlik Nagy-Britannia és Eszak-frorszdg Egyesiilt Kirdlysigdval. Az észrevételeket
benyujtd érdekelt felek irdsban, kérésitket megindokolva kérhetik adataik bizalmas kezelését.

OSSZEFOGLALO

A Bizottsig 2004 juniusdban tudomast szerzett arrdl, hogy a
Shetland Islands Council, az Egyesiilt Kiralysdg Shetland-szige-
teki hatdsdga tdmogatdst nydjtott a haldszati dgazatnak, ami
feltételezhetGen jogellenes dllami timogatdsnak mindsiil.

Az els6 részvényesek tdmogatdsi rendszere keretében tdmoga-
tdsok odaitélésére keriilt sor meglévs vagy j haldszhajokban
valé részesedés megszerzéséért a sajit pénziigyi hozzdjaru-
lasnak megfelel§ hozzdjarulasként. A részvényszerzési koltségek
50 %-anak megfelel6 — a meglévs hajok esetében legfeljebb
7 500 GBP, az 1j hajok esetében pedig legfeljebb 15 000 GBP,
a hajé értékének legfeliebb 25 %-at jelentd — tdmogatast olyan
18 év feletti személyek részére nydjtottak, akik még nem
szereztek részesedést haldszhajoban. A tdmogatds odaitélésének
feltétele az volt, hogy a hajét a kedvezményezett az elkovetke-
zend§ ot év sordn teljes mértékben haldszati célra haszndlja, és
hogy a hajoban valé részesedését a tdmogatds felvételétdl
szamitott 6t éven beliil meg6rizze.

Az EK-Szerz6dés 88. cikkének (3) bekezdése értelmében a
tagdllamoknak tdjékoztatniuk kell a Bizottsagot minden, tdmo-
gatds nytjtdsira és modositdsira irdnyulé szdndékukrol. Az
Egyesiilt Kirdlysdg szerint a kérdéses rendszert 1982-t6l 2005.
janudr 14-ig alkalmaztdk. Az Egyesilt Kirdlysig ugyanakkor
megerdsitette, hogy a tdmogatdsi rendszerrél nem értesitette a
Bizottsdgot, aminek kovetkeztében a tdmogatdsi intézkedés j
tdmogatdsnak tekintendd.

A 659/1999/EK tandcsi rendelet () nem hatdroz meg jogveszt8
hatdrid6t a jogellenes tdmogatds kivizsgdldsara. Az emlitett

() A Tandcs 1999. mdrcius 22-i 659/1999/EK rendelete az
EK-Szerzédés 93. cikkének alkalmazdsira vonatkoz6 részletes szabd-
lyok megidllapitdsdr6l, HL L 83., 1999.3.27., 1. o. A legutébb a
2003. évi csatlakozdsi okmannyal médositott rendelet.

rendelet 15. cikke ugyanakkor kikoti, hogy a Bizottsdg tdmo-
gatds-visszatérittetésre vonatkozé hatdskore tizéves jogvesztd
hatdridén beliil érvényesithets, tovdbbd azt, hogy a jogveszts
hatdrid6 azon a napon kezddédik, amikor a jogellenes timoga-
tast a kedvezményezettnek odaitélik, valamint hogy a hatdridét
fel kell fiiggeszteni, ha a Bizottsdg barmilyen keresetet nyujt be.
Kovetkezésképpen a Bizottsdg gy itéli meg, hogy ebben az
esetben nem szitkséges megvizsglni azokat a tdmogatdsokat,
amelyeket a Bizottsdg dltal bdrmely, azokkal kapcsolatban
meghozott intézkedésnél tobb mint tiz évvel kordbban itéltek
oda. A Bizottsdg véleménye szerint az Egyesiilt Kirdlysdgnak
2004. augusztus 24-én elkildott informéciokérésével a
jogvesztd hatdridé felfiggesztésre keriilt. Ennek megfelelGen a
jogveszté hatdrid6 azokra a tdmogatdsokra vonatkozik,
amelyeket 1994. augusztus 24. el6tt itéltek oda a kedvezmé-
nyezetteknek, ezért a Bizottsdg az aldbbiakban csak az 1994.
augusztus 24. és 2005. janudr 14. kozott nydjtott tdmogatd-
sokat vizsgalja. A Bizottsdg rendelkezésére dll6 informaciok
alapjdn tgy ttinik, hogy a szdban forgd id6szakban a rendszer
keretében mintegy 8 000 000 GBP odaitélésére keriilt sor.

Az intézkedések az EK-Szerzédés 87. cikke szerinti dllami
tamogatdsnak tekinthet8k. Az dllami tdmogatds a kozos piaccal
osszeegyeztethet6nek nyilvdnithatd, amennyiben megfelel az
EK-Szerz8désben el6irt valamely kivételnek. A haldszati
dgazatnak nyujtott dllami tdmogatdst a tdmogatds odaitélésekor
hatdlyos, a haldszati és akvakultira-dgazat szdmdra nyujtott
dllami tdmogatdsok feliilvizsgalatdrdl sz6l6 irdnymutatdsban (3
foglalt feltételek alapjan kell értékelni.

Az 1994-es, az 1997-es és a 2001-es irdnymutatdsnak megfe-
lel@en, a haszndlt haldszhajoban szerzett részesedésre odaitélt
tdmogatds vonatkozdsiban a tdmogatds a kozos piaccal Ossze-
egyeztethetdnek tekinthetd, ha annak az a célja, hogy a tengeri
haldszok tulajdonrészt szerezhessenek, illetSleg az, hogy lecse-
rélhessék hajojukat miutdn az teljes mértékben kérosodott,

() HL C 260., 1994.9.17., 3. o; HL C 100, 1997.3.27., 12. o. és
HL C 19., 2001.1.20., 7. o.; HL C 229., 2004.9.14., 5. o.
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amennyiben a hajé kora nem haladja meg a 20 évet, és még
legaldbb 10 évig haszndlhat6. A 2004-es irdnymutatds szigo-
rabb, és a 2792/1999/EK rendelet 12. cikke (3) bekezdésének
d) pontjdban, valamint 12. cikke (4) bekezdésének f) pontjaban
megdllapitott feltételekre hivatkozik, amelyek tovdbbi kovetel-
ményeket foglalnak magukban a kedvezményezett életkorara és
a hajo teljes hosszdra vonatkozdan. Az 1994-es és az 1997-es
irdnymutatasnak megfelelen az odaitélend§ timogatds teljes
osszege nem haladhatja meg a hajovétel tényleges koltségeinek
30 %-at. A 2001l-es irdnymutatds értelmében ez 20 %-ra
mérséklGdik.

A vizsgélat e szakaszdban ugy tiinik, hogy a haszndlt hajéban
vald részesedés megszerzésére odaitélt timogatds nem felel meg
az irdnymutatdsban megdllapitott feltételeknek. Ezenfelil a
rendszer a hajovétel tényleges koltségeinek legfeljebb 25 %-dig
engedélyez tdmogatdst, ami a 2001-es irdnymutatds szerinti
kovetelményekkel osszeegyeztethetetlen lenne.

Az Gj hajokban val6 részvények megszerzésére odaitélt tdmo-
gatds vonatkozdsdban — az 1994-es és az 1997-es irdnymutatds
2.2.3.1. pontjaval 6sszhangban — az Gj haldszhajok épitésére
nyGjtott tdmogatds a kozos piaccal Osszeegyeztethet6nek
tekinthetd, amennyiben megfelel a 3699/93/EK rendelet vonat-
koz6 feltételeinek. A hajokat a tobbéves orientdciés prog-
ramban (TOP) foglalt célkittizésnek megfelelGen kell felépiteni,
és a hajoknak meg kell felelniiik a higiénidra és biztonsdgra
vonatkozé rendeleteknek és irdnyelveknek, tovabba a hajok
méretére vonatkozd kozosségi rendelkezéseknek. A hajokat fel
kell venni a flottanyilvantartasba.

A 2001-es irdanymutatds értelmében hivatkozni kell a
2792/1999/EK rendeletben foglalt felételekre, amelyek alapjan
az allami tdmogatdssal megjelend 4j kapacitdst dllami timogatds
nélkiili kapacitds kivondsdval kell kompenzalni, amely legaldbb
megegyez6 mértékd az érintett szegmensben megjelend Uj
kapacitassal. Amennyiben nem teljesiiltek a flottaméretre vonat-
kozé célkittizések, a kivont kapacitdsnak 2001. december 31-ig
legalabb 30 %-kal kell meghaladnia a bevezetett j kapacitdst.
Tovébbi feltétel, hogy a tdmogatds csak abban az esetben
itélhet6 oda, ha az adott tagdllam az emlitett rendelet 5.
cikkének megfeleléen benyujtotta a tobbéves orientdcids
program (TOP) alkalmazdsira vonatkozé informdcidkat,
tovabbd eleget tett a haldszhajok jellemzdinek meghatdroza-
sarol sz6l6 2930/86EGK rendeletben foglalt kotelezettségeinek,
végrehajtotta a 2792/1999/EK rendelet 6. cikkében foglalt
rendelkezéseket, és teljesitette a TOP altaldnos célkittizéseit.

Mivel a tdmogatdsi rendszer nem hivatkozik sem a haldszflotta
méretének referenciaszintjére, sem a higiéniai és biztonsdgi
kovetelményekre, és nem létezik a hajé flottanyilvantartdsba
val6 felvételére vonatkozd kotelezettség, a Bizottsagnak ezért a
jelenlegi vizsgalati szakaszban komoly fenntartdsai vannak azzal
kapcsolatban, hogy a 2001. jdlius 1-je utdni idszakban az j
hajéban val6 részesedés megszerzésére irdnyuld tdmogatds
OsszeegyeztethetS-e a kozos piaccal.

Az el6zGekben emlitett elemzés fényében a Bizottsdg tgy
dontott, hogy nem emel kifogast e tdmogatdsi rendszer ellen,
amennyiben az Uj hajoban val6 részesedés megszerzésére 2001.
julius 1-je el6tt odaitélt timogatdsra vonatkozik. Az 4j hajéban
valé részesedés megszerzésére vonatkozé tdmogatdsi rendszer
keretében 2001. julius 1-je utdn odaitélt tdimogatds vonatkoza-
saban, tovabbd a hasznalt hajokban val6 részesedés megszerzé-
sére odaitélt valamennyi tdmogatds esetében ugyanakkor a

Bizottsdgnak a jelenlegi vizsgalati szakaszban komoly fenntar-
tdsai vannak a tdmogatdsok kozos piaccal vald Osszeegyeztet-
het8ségével kapcsolatban.

A 659/1999/EK tandcsi rendelet 14. cikkével osszhangban vala-
mennyi jogellenes tdmogatds visszakovetelhet§ a kedvezménye-
zett6l.

A LEVEL SZOVEGE

,(1) The Commission wishes to inform the United Kingdom of
Great Britain and Northern Ireland that, having examined
the information supplied by your authorities on the
measure referred to above, it has decided to initiate the
procedure laid down in Article 88 (2) of the EC Treaty.

1. PROCEDURE

(2) By letter of 15 June 2004 the Commission was informed
by a citizen of the UK of unlawful aid granted by the
authorities of the Shetland Islands of the UK. By letters of
24 August 2004, 4 February, 11 May and 16 December
2005 the Commission has requested the UK authorities to
provide information about these measures, to which the
UK authorities responded by letters of 10 December
2004, 6 April, 8 September 2005 and 31 January 2006.

2. DESCRIPTION

(3) The Shetland Islands Council (SIC), the public authority in
Shetland, has made payments to the fisheries sector under
the scope of two general aid measures named “Aid to the
Fish Catching and Processing Industry” and “Aid to the
Fish Farming Industry”, which actually consisted of several
different types of aid schemes. One of these schemes is
the so-called First time shareholders scheme. Under the
First time shareholders scheme, which was applied from
1982 until 14 January 2005, grants could be given as
contribution to matching own financial contribution for
the purchase of a share in an existing or new fishing
vessel. Aid was only granted to persons over 18 years old
that did not yet own a share in a fishing vessel.

(4) Aid was granted for 50 % of the acquisition costs of the
share, with a maximum of GBP 7 500 in case of an exis-
ting vessel and GBP 15 000 in case of a new vessel. The
other 50 % may only be financed by the beneficiaries own
contribution, derived either from his own savings or from
any interest-free family loan. The amount of aid may
never exceed 25 % of the value of the vessel.

(5) The aid was granted under the condition that the vessel is
used for full time fishing for the next 5 years and that the
beneficiary retained his share in the vessel for a period of
five years from receipt of the aid.

3. COMMENTS FROM THE UNITED KINGDOM

(6) The United Kingdom states that the aid measures
concerned have already been applied already before the
accession of the United Kingdom to the European
Economic Community. The United Kingdom is however
not able to provide any evidence of the existence of these
measures at the time of accession.
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(7)

(10)

(12)

The United Kingdom confirms that the aid measures have
been changed over the years and that these changes have
not been notified to the Commission in accordance with
Article 88(3) of the EC Treaty (former Article 93(3)). The
United Kingdom states however that the expenditure and
application of the measures have been reported yearly to
the Commission by way of the annual State aid inventory
and that the officials responsible for the aids believed that
by transmitting the annual reports no notification of the
aid would be necessary.

Finally the United Kingdom states that where the
measures and the amendments to the schemes might have
been applied without prior notification to the Commis-
sion, they were applied in accordance with the conditions
laid down in the Guidelines for the examination of State
aid to fisheries and aquaculture applicable at the time aid
was granted under the measures.

In addition, with regard to the First time shareholder
scheme the United Kingdom states that the scheme was in
operation until 14 January 2005, but that actually no
assistance has been awarded during the financial years
2003/2004 and 20042005 as there were no applications.
Furthermore, they state that they consider the aid to have
been compatible with Guidelines for the examination of
State aid to fisheries and aquaculture applicable at the
times concerned.

4. ASSESSMENT

It must be determined first if the scheme can be regarded
as State aid and if this is the case, if this aid is compatible
with the common market.

Aid has been granted to a limited number of companies
within the fisheries sector and is thus of a selective nature.
The aids have been granted by the Shetland Islands
Council, the public authority of Shetland, from State
resources and are in the benefit of these companies which
are in direct competition with other companies in the
fisheries sector of both within the United Kingdom as well
as in other Member States. Therefore, the measures distort
or threaten to distort competition and appear to be State
aid in the sense of Article 87 of the EC Treaty.

4.1. Legality

According to the United Kingdom, the two general
schemes have been applied before the accession of the
United Kingdom to the European Economic Community.
However, the Commission notes that according to the
provided information, the First time shareholders scheme
was put in place only 1982. In any event, due to the
absence of past records, the United Kingdom acknow-
ledged that it is not able to provide evidence that the aid
measures existed already before the United Kingdom
joined the union and thus would have to be regarded as
existing aids. In addition, the United Kingdom confirmed
that the aid schemes have been changed over the years
and that these changes have not been notified to the
Commission in accordance with Article 88(3) of the EC
Treaty (former Article 93(3)). As a result, the aid measures
have to be considered as new aid.

(13) The Commission regrets that the United Kingdom did not

(14

(16

=

=

respect Article 88(3) of the EC Treaty, under which
Member State are obliged to inform the Commission of
any plans to grant or alter aid. In this respect the United
Kingdom has stated that its authorities were mistakenly
convinced that the inclusion of the measures into the
annual State aid inventory, yearly submitted to the
Commission, would be sufficient to inform the Commis-
sion of the aid in question. It must be noted however that
such reporting to the Commission can not be considered
as notification of the aid as required under Article 88(3)
of the EC Treaty.

4.2. Basis for the assessment

Council Regulation (EC) No 659/1999 (}) does not lay
down any limitation period for the examination of
unlawful aid within the meaning of Article 1(f) thereof,
ie. aid implemented before the Commission is able to
reach a conclusion about its compatibility with the
common market. However, Article 15 of that Regulation
stipulates that the powers of the Commission to recover
aid is subject to a limitation period of ten years, that the
limitation period begins on the day on which the aid is
awarded to the beneficiary and that that limitation period
is interrupted by any action taken by the Commission.
Consequently, the Commission considers that it is not
necessary in this case to examine the aid covered by the
limitation period, i.e. aid granted more than ten years
before any measure taken by the Commission concerning
it.

The Commission considers that in this case the limitation
period was interrupted by its request for information sent
to the United Kingdom on 24 August 2004. Accordingly,
the limitation period applies to aid granted to beneficiaries
before 24 August 1994. Consequently, the Commission
will asses below only the aid granted by decisions taken
between 24 August 1994 and January 2005. It seems that
during that time approximately GBP 8 000 000 have
been granted under the scheme.

State aid can be declared compatible with the common
market if it complies with one of the exceptions foreseen
in the EC Treaty. As regards the State aid to the fisheries
sector, State aid measures are deemed to be compatible
with the common market if they comply with the condi-
tions of Guidelines for the examination of State aid to
fisheries and aquaculture. According to point 5.3 of the
current Guidelines (*) an “unlawful aid” within the
meaning of Article 1(f) of Regulation (EC) No 659/1999
will be appraised in accordance with the guidelines appli-
cable at the time when the administrative act setting up
the aid has entered into force. The aid is thus to be
assessed on the compatibility with the Guidelines of
1994, 1997 and 2001 ().

(*) Council Regulation (EC) No 659‘1999 of 22 March 1999 laying
down detailed rules for the app

ication of Article 93 of the EC

Treaty, O] L 83, 27.3.1999, p. 1. Regulation as amended by the Act
of Accession of 2003.

() O] C 229, 14.9.2004, p. 5.

() O] C 260, 17.9.1994, p. 3; OJ C 100, 27.3.1997, p. 12 and OJ C
19, 20.1.2001, p. 7.
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4.3. Used vessels

4.3.1. Guidelines of 1994, 1997 and 2001

(17)

(18)

With regard to aid for the acquisition of a share in a
second hand vessel, according to point 2.2.3.3 of the
1994, 1997 and 2001 Guidelines, such aid may be
deemed compatible with the common market when the
vessel can be used for at least another 10 years. Under the
1994, 1997 Guidelines the vessel has to be at least 10
years old, under the 2001 Guidelines 20 years. According
to all guidelines the aid should be intended to enable sea-
fishermen to acquire part ownership or to replace a vessel
after its total loss.

With regard to the aid rate, under the 1994 and 1997
Guidelines the total amount of aid to be granted may not
exceed 50 % of the participation rate provided for in
Annex IV to Regulation (EC) No 3699/93, applying the
scale relating to construction aid set out in that Annex. As
Shetland is an Objective I region, the maximum participa-
tion rate is set at 60 %. Thus the aid for sea-fishermen to
acquire part ownership of a second hand vessel may not
exceed 30 % of the actual costs of the acquisition of the
vessel.

Under the 2001 Guidelines this provision is amended and
it is stated that the rate of the aid may not exceed in
subsidy equivalent 20 % of the actual cost of the acquisi-
tion of the vessel.

4.3.2. Compatibility

(20)

(1)

(22)

Under the scheme aid was granted for individuals who
acquired for the first time a share in a second hand vessel.
According to the Guidelines aid could only be granted
with regard to vessels, not older than 20 years, that could
be used for at least another 10 years. The scheme does
not contain any conditions with regard to the age of the
vessels. The fact that the beneficiaries of the aid are
obliged to keep their share in the vessel for at least
another five years and to use the vessel for fishing during
those years seems to insure that aid is granted for vessels
that are still operational and to be used for some years.
However, this condition is insufficient to comply with the
requirements established in point 2.2.3.3. of the 1994,
the 1997 as well as the 2001 Guidelines.

In addition, according to the information provided, under
the scheme the aid may not exceed 25 % of the value of
the vessel. Under to the 1994 and 1997 Guidelines, appli-
cable until 1 July 2001, it is allowed to grant aid with a
maximum of 30 % of the actual costs of the acquisition of
the vessel and thus the aid rate of the scheme of 25 % is
compatible with that condition.

However the 2001 Guidelines, which Member States were
to apply as from 1 July 2001, require that the aid shall
not exceed 20 % of the actual costs of the acquisition of
the vessel. The aid rate of the scheme of 25 % therefore
no longer complies with the conditions established under
the Guidelines. Therefore, from 1 July 2001, the aid rate
of the scheme of 25 % exceeds seems no longer compa-
tible.

(23) With regard to the above, the Commission at this stage
has serious doubts on the compatibility with the common
market of the aid granted for the acquisition of a share in
used vessels.

4.4. New vessels

4.4.1. Guidelines of 1994 and 1997

(24) With regard to aid for the acquisition of a share in new
vessels, point 2.2.3.1 of the 1994 and the 1997 Guide-
lines apply. According to those guidelines, aid for the
construction of new fishing vessels may be deemed
compatible with the common market provided that it
complies with the relevant conditions of Regulation (EC)
No 3699/93 (9).

Regulation (EC) No 3699/93

(25) According to the conditions laid down in Articles 7 and
10 and Annex III (paragraph 1.3) of Regulation (EC) No
3699/93, the vessels must be built in compliance with the
objectives set for the size of the fishing fleet of the
Member State concerned under the mulitannual guidance
programme (MAGP) and must comply with the regula-
tions and directives governing hygiene and safety and
Community provisions concerning the dimension of
vessels. The vessels have to be registered in the fleet
register.

4.4.2. Guidelines of 2001

(26) With regard to aid for the acquisition of a share in new
vessels, point 2.2.3.1 of the 2001 Guidelines applies.
According to those guidelines, aid for the construction of
new fishing vessels may be deemed compatible with the
common market provided that it complies with the rele-
vant conditions of Regulation (EC) No 2792/1999 ().

Regulation (EC) No 2792/1999

(27) Articles 6, 7, 9 and 10 and Annex III (point 1.3) of Regu-
lation (EC) No 2792/1999 (%), as applicable until 1 January
2003, require that the entry of new capacity is compen-
sated by the withdrawal of a capacity without public aid
which is at least equal to the new capacity introduced in
the segments concerned. Until 31 December 2001, where
the objectives were not yet respected, the withdrawal of
capacity should at least be 30 % more than the new capa-
city introduced.

(°) Council Regulation (EC) 3699/93 of 21 December 1993 laying

down the criteria and arrangements regarding Community structural
assistance in the fisheries and aquaculture sector and the processing
and the marketing of its products, OJ L 346, 31.12.1993, p. 1.
(') Council Regulation (EC) No 2792/1999 of 17 December 1999
laying down the detailed rules and arrangements regarding Commu-
nity structural assistance in the fisheries sector O] L 337,
30.12.1999, p.10, as last amended by Regulation (EC) No
485/2005, O] L 81, 30.3.2005, p. 1.
Council Regulation (EC) No 2792/1999 of 17 December 1999
laying down the detailed rules and arrangements regarding Commu-
nity structural assistance in the fisheries sector O] L 337,
30.12.1999, p.10, as last amended by Regulation (EC) No
485/2005, OJ L 81, 30.3.2005, p. 1.

—
=
=
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(28) The aid may only be granted where the Member State has 2004/2005, aid has been granted during the financial year

(29)

(30)

submitted the information concerning the application of
the Multi-annual Guidance Programme (MAGP) as
required under Article 5 of that Regulation and further-
more, has complied with its obligations under Regulation
(EEC) No 2930/86 concerning the characteristics of
fishing vessels, has implemented the arrangements under
Article 6 of Regulation (EC) No 2792/1999 and has
complied with the overall MAGP-objectives.

When the vessel is deleted from the fishing vessel register
of the Community, within 10 years from construction,
the aid should be recovered pro rata temporis.

Finally, the vessels must be built to comply with the regu-
lations and directives governing hygiene and safety and
Community provisions concerning the dimension of
vessels. The vessels have to be registered in the fleet
register and must be entered in the Community fishing
fleet register.

With regard to the compatibility of aid for the construc-
tion of new fishing vessels with the common market, the
2001 Guidelines aid also make reference to the provisions
of Regulation (EC) No 2792/1999 as mentioned above.

Regulation (EC) No 2369/2002

However, on 1 January 2003 the relevant Articles and
Annex of Regulation (EC) No. 2792/1999 were amended
by Regulation (EC) No 2369/2002 (). This amendment
introduced the phasing out of aid for construction of new
fishing vessels. According to the amended provisions, the
conditions have been broadened in the sense that aid for
the renewal of fishing vessels may only be granted until
31 December 2004 and for vessels of less than 400 GT.

4.4.3. Compatibility

(33)

Under the scheme grants can be given for the purchase of
a share in a new fishing vessel. Aid can only be granted to
persons over 18 years old that do not yet own a share in
a fishing vessel. The beneficiary is obliged to use the vessel
for fishing for the following 5 years and must retain their
share in the vessel for at least the same period. In case of
breach of the conditions under the scheme the authorities
can require pro rata temporis repayment of the aid.

As the scheme seems to make no reference to the refe-
rence level for the size of the fishing fleet nor to the
hygiene and safety requirement and there is obligation for
the registration of the vessel in the fleet register, the
Commission at this stage has serious doubts that the
conditions for the acquisition of a share in a new vessel
during the period starting from 1 July 2001 can be consi-
dered compatible with the Guidelines for the examination
of State aid to fisheries and aquaculture.

Furthermore the scheme does not seem to contain any
provisions with regard to the additional requirements
introduced by Regulation (EC) No 2369/2002 (point 32),
applicable as from 1 January 2003. Although the United
Kingdom has stated that no aid has been granted under
the scheme during the financial years 2003/2004 and
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2002/2003 which could include aid granted after 1
January 2003. Therefore at this stage the Commission also
has doubts whether the additional conditions established
by Regulation (EC) No. 2369/2002 have been complied
with.

With regard to the above, the Commission at this stage
has serious doubts on the compatibility with the common
market of the aid granted for the acquisition of a share in
new vessels after 1 July 2001. Aid granted before that date
however is deemed to be compatible with the guidelines
in force at the time the aid was granted and thus compa-
tible with the common market.

5. DECISION

In view of the foregoing analysis the Commission has
decided not to raise any objections to this aid scheme as
far as it concerns the aid granted for the acquisition of a
share in a new vessel granted before 1 July 2001.

With regard to the aid granted under the scheme for the
acquisition of a share in a new vessel after 1 July 2001
and all aid granted for the acquisition of a share in second
hand vessels, the Commission observes that there exist, at
this stage of the preliminary examination, as provided for
by Article 6 of Council Regulation (EC) No 659/1999 of
22 March 1999 laying down detailed rules for the applica-
tion of Article 88 of the EC Treaty, serious doubts on the
compatibility of these aids with the Guidelines for the
examination of State aid to Fisheries and aquaculture and,
therefore, with the EC Treaty.

In the light of the foregoing conditions, the Commission,
acting under the procedure laid down in Article 88 (2) of
the EC Treaty and Article 6 of Regulation (EC) No
659/1999, requests the United Kingdom of Great Britain
and Northern Ireland to submit its comments and to
provide all such information as may help to further assess
the aid, within one month of the date of receipt of this
letter. It requests your authorities to forward a copy of
this letter to the recipients of the aid immediately.

The Commission wishes to remind the United Kingdom
of Great Britain and Northern Ireland that Article 88 (3)
of the EC Treaty has suspensory effect and would draw
your attention to Article 14 of Council Regulation (EC)
No 659/1999, which provides that all unlawful aid may
be recovered from the recipient.

The Commission warns the United Kingdom of Great
Britain and Northern Ireland that it will inform interested
parties by publishing this letter and a meaningful
summary of it in the Official Journal of the European Union.
It will also inform interested parties in the EFTA countries
which are signatories to the EEA  Agreement,
by publication of a notice in the EEA Supplement to the
Official Journal of the European Union and will inform the
EFTA Surveillance Authority by sending a copy of this
letter. All such interested parties will be invited to submit
their comments within one month of the date of such
publication.”



