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Felhivds észrevételek benydjtdsira a Feliigyeleti és Birdsigi Megillapodis 3. jegyzGkonyve

L. részének 1. cikke (2) bekezdése szerint a maginhdztartisokat célzé alternativ, megijulé energia-

forrdsokra épiil§ fiitési és villamosenergia-takarékossdgi intézkedésekre irinyulé norvég timogatasi
programmal kapcsolatban

(2008/C 96/04)

A 2007. december 19-i 716/07/COL hatdrozattal, amelynek szovege a hiteles nyelvi véltozatban ennek az
osszefoglalonak a végén megtaldlhatd, az EFTA Feliigyeleti Hat6sdg eljardst kezdeményezett az EFTA-dllamok
kozotti, a Feliigyeleti Hatdsdg és a Birdsdg 1étrehozasdrdl sz616 megallapodds (Feliigyeleti és Birdsagi Megalla-
podas) 3. jegyzGkonyve L. része 1. cikkének (2) bekezdése szerint. A norvég hatésagokat a hatdrozat mésola-
tanak megkiildésével értesitették.

Az EFTA Feliigyeleti Hatdsdg eztton felkéri az EFTA-dllamokat, az EU-tagdllamokat és az érdekelt feleket,
hogy e felhivds kozzétételétsl szamitott egy hénapon belil juttassdk el észrevételeiket a szoban forgd intéz-
kedéssel kapcsolatban az aldbbi cimre:

EFTA Surveillance Authority (EFTA Feliigyeleti Hat6sdg)
Registry (Iktatdsi Osztaly)

Rue Belliard 35

B-1040 Brussels (Briisszel)

Az észrevételeket megkiildik a norvég hatésdgoknak. A megjegyzéseket benyujté érdekelt fél személyazonos-
sdganak bizalmas kezelését irasban, a kérés indokainak megjelolésével kérheti.

OSSZEFOGLALAS
AZ ELJARAS

2006. oktdber 13-an kelt levelében a Varmeprodusentenes Forening (HStermelSk Szovetsége) panaszt nyuj-
tott be a Norvég Kirdlysdg ellen (KGolaj- és Energiaiigyi Minisztérium) a magdnhdztartdsokat célzé alternativ,
megljulé energiaforrasokra épils fiitési és villamosenergia-takarékossdgi intézkedésekre irdnyuld norvég
tdmogatdsi programmal kapcsolatban.

A Varmeprodusentenes Forening 2006. oktober 19-én kelt levelében kiegészit$ informaciot szolgéltatott.

2006. november 9-én kelt levelében a Hatdsdg tovabbitotta a panaszt a norvég hatdsigoknak észrevételek
megtétele céljabol. A norvég hatdsdgok 2007. janudr 15-én kelt leveliikben valaszoltak.

A Varmeprodusentenes Forening 2007. februdr 21-én kelt levelében észrevételezte a norvég hatdsigok
levelét. A Varmeprodusentenes Forening 2007. mdjus 2-dn kiildott kiegészitd informdciot, mely tartalmazta
az ECON tandcsadocég jelentését és egy levelet.

A panaszos dltal benydjtott kiegészité informdciot 2007. november 14-én elektronikus levél formdjaban
tovabbitottdk a norvég hatdsigoknak. A norvég hatsagok nem tettek észrevételt a panaszos dltal benyujtott
kiegészitd informdciok tekintetében.

AZ INTEZKEDESEK ERTEKELESE

A magédnhdztartdsokat célzé alternativ, meguajulé energiaforrsokra épiil fiitési és villamosenergia-takarékos-
sdgi intézkedésekre irdnyuldé norvég tdmogatdsi programot a norvég hatésigok 2006-ban inditottdk, és
2006-ban az dllami koltségvetésbdl 46 millio6 NOK finansziroztdk. A tdmogatdsi program koltségvetését a
késébbiekben 25 milli6 NOK novelték meg a 2006. évi koltségvetés legutobbi felilvizsgdlata keretében. A
programot az Enova SF kozvéllalkozds kezeli, a program tovabbra is mikodik.
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A program a kovetkezd technoldgidkat fogja at: pellet kalyhdk, pellet kazdnok, vizftitéses rendszerek hdszi-
vattydi, elektromos fiitési rendszerek elektronikus ellendrzési rendszerei. A timogatdsi program a magdnhdz-
tartdsokat célozza (végsd fogyasztdk), melyek a dokumentumokkal aldtdmasztott és tdmogathat6 kiaddsaik
maximum 20 %-dt igényelhetik vissza, pellet kélyhdk és elektronikus ellendrzérendszerek esetében
maximum 4 000 NOK, valamint hdszivattyik és pellet kazdnok esetében pedig maximum 10 000 NOK. A
program célja, hogy 6sztonzét nydjtson a hdztardsoknak 1j, kornyezetbardt fiitési technoldgidkba vald
beruhdzdsokhoz, melyek dtalakitjdk a kozvetlen elektromos fiitési rendszereket, vagy azok helyébe 1épnek, és
ezdltal hozzdjdrulnak a magdnhdztartdsok villamosenergia-fogyasztasinak csokkentéséhez. A program nem
terjed ki mds technologidkra/médszerekre, mint pl. a kdrnyezetbardt fatiizelésti kdlyhdkra.

Azaltal, hogy a specidlis fiitési technoldgidkat vasarlé maganhdztartdsok szdmdra kompenzacidt/timogatdst
nytjtanak, a norvég hatdsigok fokozhatjdk az ilyen termékek értékesitését, mivel a fogyasztokat ezek vésarla-
sara Osztonzik. Ez lehetséget teremthet a programba tartozé technoldgidk gyartdi és import8rei szdmadra,
hogy noveljék értékesitéseiket anélkiil, hogy csokkentenék a termékek eladdsi drt. A technoldgidk gyartdi és
importdrei igy kozvetett gazdasagi el6nyre tesznek szert a végsS fogyasztonak nydjtott tdimogatdsok miatt.

Ebbdl kovetkezden a Hatdsdg elzetes véleménye szerint a tdmogatdsi program az EGT-megillapodas
61. cikkének (1) bekezdése értelmében dllami tdmogatdst képezhet.

A Hatosdg kétségbe vonja tovabbd, hogy a széban forgd intézkedés a Hatdsdg dllami tdmogatdsrdl sz616
irdnymutatdsa kutatds-fejlesztésre és innovacidra vonatkozé fejezetébe, vagy kornyezetvédelemre vonatkozé
fejezetébe tartozik, vo. EGT-megallapodas 61. cikkének (3) bekezdésével.

A kedvezményezettek egyes kornyezetbardt technoldgidk gyartdi és importdrei lennének, akik igy nem
tartozndnak az irdnymutatds kornyezetvédelemhez nytjtott tdmogatdsokrdl szolo fejezetének B szakasza
7. pontjanak hatlya ald.

Végezetiil megkérdgjelezhetd, hogy a programba tartozé technoldgidk az irdnymutatds kutatds-fejlesztésre és
innovdciéra vonatkozd fejezetének 5.1.1 szakasza 71. pontjdban felsorolt kutatdsi kategéridk kozé sorol-
hat6k (alapkutatds, ipari innovéci6 vagy kisérleti fejlesztés).

KOVETKEZTETES

Az el6bbi megfontoldsok fényében a Hatdsdg a Feliigyeleti és Birsagi Megallapodds 3. jegyzSkonyve
L. részének 1. cikke (2) bekezdése szerinti hivatalos vizsgélati eljards elinditdsdr6l hatdrozott. Felkérjitk az
érdekelt feleket, hogy az e hatdrozatnak az Eurdpai Unié Hivatalos Lapjdban valé kozzétételétSl szamitott egy
hénapon belil nydjtsik be észrevételeiket.
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EFTA SURVEILLANCE AUTHORITY DECISION
No 716/07/COL
of 19 December 2007

to initiate the procedure provided for in Article 1(2) of Part I of Protocol 3 to the Surveillance and
Court Agreement with regard to the Norwegian scheme on support for alternative, renewable
heating and electricity savings in private households

(Norway)

THE EFTA SURVEILLANCE AUTHORITY ('),

Having regard to the Agreement on the European Economic
Area (3, in particular to Articles 61 to 63 and Protocol 26
thereof,

Having regard to the Agreement between the EFTA States on
the Establishment of a Surveillance Authority and a Court of
Justice (%), in particular to Article 24 thereof,

Having regard to Article 1(2) of Part I and Articles 4(4) and 6
of Part Il of Protocol 3 to the Surveillance and Court Agree-
ment,

Having regard to the Authority’s Guidelines (*) on the applica-
tion and interpretation of Articles 61 and 62 of the EEA Agree-
ment, in particular the chapters on aid for environmental
protection and aid for research and development and innova-
tion,

Whereas:

I. FACTS
1. Procedure

By letter dated 13 October 2006, Varmeprodusentenes Fore-
ning (°) (the Association of heat producers) filed a complaint
against The Kingdom of Norway (Ministry of Petroleum and
Energy). The letter was received and registered by the Authority
on 16 October 2006 (Event No 393383). Supplementary infor-
mation was submitted by letter from the Complainant dated 19
October 2006. The letter was received and registered by the
Authority on 26 October 2006 (Event No 395451).

By letter dated 9 November 2006, the Authority forwarded the
complaint to the Norwegian authorities for comments. The
Norwegian authorities responded by letter, dated 15 January
2007, enclosed in a letter from the Norwegian Mission to the
European Union, dated 17 January 2007, both received and
registered by the Authority on 17 January 2007 (Event
No 406849).

') Hereinafter referred to as ‘the Authority’.

%) Hereinafter referred to as ‘the EEA Agreement’.

Hereinafter referred to as ‘the Surveillance and Court Agreement’.

*) Guidelines on the application and interpretation of Articles 61 and 62
of the EEA Agreement and Article 1 of Protocol 3 to the Surveillance
and Court Agreement, adopted and issued by the EFTA Surveillance
Authority on 19 January 1994, published in OJ L 231, 3.9.1994, EEA
Supplement No 32, 3 Septemger 1994. The Guidelines were last
amended on 3 May 2007, by College Decision No 154/07/COL. Herei-
nafter referred to as ‘the State Aid Guidelines’.

(°) Hereinafter referred to as ‘the Complainant’.

()
()
)
v

By a letter dated 21 February 2007, the Complainant
commented on the letter supplied by the Norwegian authorities.
The letter was received and registered by the Authority on
23 February 2007 (Event No 411186). Supplementary informa-
tion which included a report from ECON and a letter was
submitted by the Complainant dated 2 May 2007. The letter
and the report were received and registered by the Authority on
3 May 2007 (Event No 419979 and Event No 419977).

By email dated 14 November 2007, the supplementary informa-
tion submitted by the Complainant was forwarded to the
Norwegian authorities. The Norwegian authorities have not
presented any comments as regards the Complainant’s supple-
mentary information.

2. Description of the contested measures

2.1. Aid for alternative and renewable heating systems in private
households

The alleged State aid concerns the implementation of an aid
scheme for alternative, renewable heating and electricity saving
measures in private households.

The scheme covers the following technologies: pellets stoves,
pellets boilers, heat pumps in waterborne heating systems and
electronic control systems for electric heating systems.

Wood-burning stoves are not covered by the aid scheme. Accor-
ding to the Norwegian authorities, wood-burning stoves are
environmentally friendly heating systems. They are, however,
not covered by the scheme because they do not have the ability
to run continuously and thus reduce the consumption of electri-
city for heating to the same extent as the technologies entitled
to support (°).

A further specification of the criteria under which the products
in question will be eligible for aid is given on Enova SFs
website (’). Enova SF is a public company owned by the Ministry
of Petroleum and Energy.

() Letter from the Norwegian Ministry of Petroleum and Energy dated
15 January 2007 (Event No 406849).
() http://minenergi.enova.no/sitepageview.aspx?sitePagelD=1062
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2.2. The objective of the scheme

The scheme is aimed at giving households an incentive to invest
in new environmentally friendly heating technologies which will
convert or replace existing direct electric heating systems, and
thus to contribute to the reduction of the use of electricity in
private households (%).

2.3. National legal basis for the scheme

The legal basis for the scheme is the State budget (3. The
scheme was proposed to the Parliament on 15 September 2006
with a budget of NOK 46 million. The scheme’s budget was
later increased by NOK 25 million in the last revision of the
State budget for 2006. The aid scheme will be administered by
Enova SF.

2.4. Recipients

The scheme is targeted at private households (final consumers),
which can apply for refunding of maximum 20 % of docu-
mented and eligible costs, limited to NOK 4 000 for pellets
stoves and electronic control systems, and NOK 10 000 for heat
pumps and pellets boilers.

2.5. Possible effects of the aid scheme

The complainant alleges that the support to private households
may be regarded as constituting an indirect advantage for the
producers andfor the importers of the heating technologies
covered by the scheme. According to the complainant the
support scheme will lead to an increase in demand for these
products. Thus, the support scheme gives the producers and/or
importers the opportunity to increase sales and profits. The
complainant also alleges that the price for these products, due
to the indirect advantage, may be increased.

The scheme will, according to the complainant, due to the
reasons mentioned above, distort competition and affect trade
between the EEA States.

3. Comments by the Norwegian authorities

The Norwegian authorities, in their comments on the comp-
laint, have argued that the recipients of the support scheme are
private households and not undertakings within the meaning of
Article 61(1) EEA. Thus, for this reason the measure cannot be
considered to constitute State aid. To support their view, the
authorities refer to the Authority’s decision of 3 May 2006,
regarding the Norwegian Energy Fund, Commission Decision
No 158/02 and Commission Decision No 369/05.

(") St. prp. No 82 (2005-2006), press release from the Ministry of Petro-
leum and Energy of 25 August 2006 and of 14 September 2006.

(3 Itis not clear from the information available to the Authority whether
the scheme is of limited duration.

Furthermore, the Norwegian authorities argue that the
scheme does not distort or threaten to distort competition since
wood-burning stoves and the technologies entitled to support
cannot be regarded as substitutable products and thus not
within the same relevant product market. The Norwegian autho-
rities define the market as ‘those technologies which can replace
electric heating and provide the same level of heating comfort as electric
heating during day and night, or in a more technical language, base
load heating systems’ (). Wood-burning stoves are by the
Government classified as a supplementary heat source used in
addition to the base load source. According to the Government,
wood-burning stoves can therefore be characterised as peak-load
heating systems.

On these grounds, the Norwegian authorities argue that the aid
in question will not distort or threaten to distort competition,
since there is no direct competition between the technologies
covered by the scheme and wood-burning stoves.

II. APPRECIATION
1. The presence of State aid
1.1. State aid within the meaning of Article 61(1) EEA Agreement
Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by
EC Member States, EFTA States or through State resources in any
form whatsoever which distorts or threatens to distort competition
by favouring certain undertakings or the production of certain
goods shall, in so far as it affects trade between Contracting
Parties, be incompatible with the functioning of this Agreement.’

To be termed State aid within the meaning of Article 61(1) of
the EEA Agreement, the following four cumulative conditions
must be meet: The measure must (i) be granted by the State or
through State resources; (i) confer a selective economic advan-
tage on the recipients; (iii) distort or threaten to distort competi-
tion; and (iv) be liable to affect trade between the Contracting
Parties to the EEA Agreement.

1.2. Presence of State resources

The support scheme is financed by the Norwegian State over
the State budget. The measures in question are therefore granted
by the State through State resources.

1.3. Selective economic advantage

For State support to constitute State aid within the meaning of
Article 61(1) it must first grant an economic advantage on the
recipients. Second, the aid measure must be selective in that it
favours ‘certain undertakings or the production of certain goods'.

() Letter from the Norwegian Ministry of Petroleum and Energy dated
15 January 2007 (Event No 406849) on page 5.
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The first question to be analysed is therefore whether the
scheme in question confers an economic advantage on underta-

kings ().

The direct beneficiaries of the aid scheme in question are final
consumers (Norwegian households), and not undertakings
falling within the scope of Article 61(1). However, the scheme is
aimed at promoting the sale of specific heating technologies ().
It can therefore be asked whether the producers andfor impor-
ters of the technologies covered by the scheme benefit from an
indirect economic advantage which may fall within the scope of
Article 61(1).

It has been established through case-law and practice of the
European Commission that State aid may be granted indirectly
through a third party, even where the direct beneficiary does
not constitute an undertaking for the purposes of Article 61(1)
EEA (°). In Case C-156/98, Germany v Commission, the European
Court of Justice held that a tax relief granted to individuals for
profit made by sale of shares, provided that the profit was then
used to acquire new shares in companies seated in Berlin or the
new German Linder, constituted State aid within the meaning
of Article 87(1) EC (). The Court of Justice found that the tax
renunciation enabled the investors to take holdings in those
undertakings on conditions that in tax terms were more advan-
tageous. Similarly, in a recent decision the Commission held that
aid granted to final consumers amounted to State aid within the
meaning of Article 87(1) EC (}). According to Article 4(1) of the
2004 Italian Finance Act, purchasers of TV decoders capable of
receiving signals transmitted using terrestrial technology were
entitled to a public grant of EUR 150. The Commission found
that the measure indirectly conferred an economic advantage
upon television broadcasters operating on digital terrestrial and
cable platforms and operators of the networks that carry the
signal.

In accordance with the case law cited above, the question is
whether the producers and/or importers of the heating techno-
logies covered by the scheme are given an indirect economic
advantage, i.e. whether the scheme has lead to an increase in
their sales and profit margins which they would not have had if
the measure had not been put into effect.

By granting private households which purchase specific heating
technologies a compensation/subsidy, the Norwegian Govern-
ment may stimulate the sale of these products by giving the
consumers an economic incentive to do so. As expressed in
St. prp. No 82 (2005-2006) Section 2 (Tiltak rettet mot
husholdninger’) the scheme is inter alia aimed at contributing to
the spread of mature technologies that have limited spread in
the market. The same is also expressed on the Enova website (€).

(") Undertakings are for the purpose of Community competition law
defined as entities engaged in economic activity, regardless of their legal
status, see for instance the Court of Justice judgment in Case C-41/90,
Hofner, [1991] ECR1-01979 at paragraph 21.

(3 St.prp.No 82(2005-2006) page 1.

(%) Case C-382/99, Netherlands v Commission, [2002] ECRI-5163.

(*) Case C-156/98, Germany v Commission, [2000] ECR [-6857.

() Commission Decision of 24 January 2007 — Only the Italian version
is authentic.

(°) http://minenergi.enova.no/sitepageview.aspx?sitePageID=1013&over-
rideArticlelD=149 — ‘Stotten er en bonus til dem som gdr foran og viser
ansvar for egen energibruk ved d ta i bruk teknologier som er tilgjengelige, men
sd langt ikke spesielt vanlige i allmenn bruk..

This may allow the producers and/or importers to increase their
sales without lowering the price at which they sell their
products. According to the complainant, it can also be observed
that the demand for the products in question has risen after the
scheme was put into effect.

The Authority therefore takes the preliminary view that the
producers and/or importers of the heating technologies covered
by the scheme may have obtained an economic advantage
within the meaning of Article 61(1) EEA.

The next question to be analysed is whether the measure is
selective, i.e. favours ‘certain’ undertakings or the production of
certain goods.

The scheme in question does not apply generally to all underta-
kings in Norway. It is targeted at undertakings operating in the
market for heating methods/technologies, and thus limited to
one specific economic sector. The measure is therefore selective
within the meaning of Article 61(1) EEA.

1.4. Distortion of competition and effect on trade between contracting
parties

To constitute State aid a measure must also distort or threaten
to distort competition and effect trade between the Contracting
Parties to the EEA Agreement.

The producers of the heating technologies covered by the
scheme seem to operate in an European market.

Regarding one of the products covered by the scheme, pellets
stoves, all but one producer is non-Norwegian and hence
operates in more than one EEA State. The Norwegian producer,
Bionordic, states on its homepage that ‘Bionordic AS is developing
high-efficient bioenergy products for the European market’ (). When
State aid strengthens the position of an undertaking compared
with other undertakings competing in intra-community trade
the latter must be regarded as affected by that aid (¥).

In addition to intra-EEA competition between pellets stove
producers and/or importers, there may be intra-EEA competi-
tion between pellets stove producers andfor importers and
producers of other products. The aid scheme in question
excludes from support, for example, other environmentally
friendly heating technologies, such as traditional wood-burning
stoves, even though the latter seem to fulfil similar needs
for the consumers as the technologies covered by the scheme.
Wood-burning stoves are for instance comparable to pellets
stoves when it comes to size and design.

() See:
http:/[www.bionordic.no/index.php?NyheitNr=47 &cat1=0&cat2=0&
artrangering=Rangering&artrantype=ASC&la=EN

(®) Case 730(79, Philip Morris v Commission, [1980] ECR 2671, parag-
raph 11.
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According to the complainant the cost savings due to less use of
electricity is almost identical for wood-burning stoves and
pellets stoves. The complainant also argues that the two
technologies produce comparable heating effect, that the sale of
pellets-stoves has increased significantly and that the sale of
wood-burning stoves has declined after the scheme was put into
effect. To support its view, the complainant inter alia refers to an
evaluation report made by Nord Trendelagforskning regarding a
similar aid scheme put into effect by the Norwegian authorities
in 2003 (!). Furthermore, the complainant has engaged the
consultancy, ECON (3 to assess the economic effects of the
scheme. ECON concludes that there is a degree of substitution
between pellets stoves and wood-burning stoves. It also finds
that the payments to consumers may have the same effects as
payments made directly to the producers. This information indi-
cates that the measure in question sets the producers covered by
the scheme in a more favourable position to the detriment of
other producers of environmentally friendly heating systems
such as wood-burning stoves.

The Norwegian authorities dispute this analysis by the complai-
nant. In their opinion, wood-burning stoves do not compete
with the products covered by the scheme since they do not have
the ability to run continuously and thus to reduce consumption
of electricity for heating to the same extent. According to the
Norwegian authorities, wood-burning stoves can be regarded as
a supplementary heating source, while the technologies covered
by the scheme can be classified as base load heating systems
which give the same heating comfort as electric heating.

Regardless of the competition between these two products, the
producers of pellets stoves seem, as mentioned above, to
compete in an European market and it may therefore distort
competition and affect trade between contracting parties.

Furthermore, the other products covered by the scheme also
seem to be produced by undertakings operating in the EEA
market. Leading producers of for instance heat pumps are inter-
national companies like Panasonic, Mitsubishi Electric, Toshiba,
Sanyo and Daikin.

The Authority therefore takes the preliminary view that the
scheme distorts or threatens to distort competition and effect
trade between the Contracting Parties to the EEA Agreement.

2. Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3 to the Surveil-
lance and Court Agreement, ‘the EFTA Surveillance Authority shall
be informed, in sufficient time to enable it to submit its comments, of
any plans to grant or alter aid. [...]. The State concerned shall not
put its proposed measures into effect until the procedure has resulted in
a final decision’.

The Norwegian authorities have not notified the Authority of
any measures taken in relation to the support granted to house-

(") NTF-report 2005:2.
(3 ECON report 2007-040.

holds’ purchase of pellets stoves, heat pumps in water-born
heating systems and control systems for electricity saving.
Therefore, in the event that the Authority comes to the conclu-
sion that the contributions given to households constitutes State
aid within the meaning of Article 61(1) of the EEA Agreement,
the Norwegian Authorities will be considered not to have
respected the notification and stand still obligation pursuant to
Article 1(3) of Part I of Protocol 3 to the Surveillance and Court
Agreement.

The grant of State aid within the meaning of Article 61(1) of
the EEA Agreement, which has not been notified, constitutes
unlawful State aid within the meaning of Article 1(f) in Part II
of Protocol 3 to the Surveillance and Court Agreement. It
follows from Article 14 in Part II of Protocol 3 the Surveillance
and Court Agreement that the Authority shall decide that
unlawful aid which is incompatible with the State aid rules
under the EEA Agreement must be recovered from the benefici-
aries unless it would be contrary to a general principle of law.

3. Compatibility of the aid

Supposing that the contested funding constitutes State aid
within the meaning of Article 61(1) EEA, it must be assessed
whether it can be declared compatible with the functioning of
the EEA Agreement.

In the Authority’s view, the support scheme does not seem to
comply with any of the exemptions provided for in Article 61(2)
or (3)(a) or (b) of the EEA Agreement. The question is therefore
whether the aid can be justified under Article 61(3)(c). Accor-
ding to this provision aid may be declared compatible with the
common market if it ‘... facilitates the development of certain
economic activities or of certain economic areas, where such aid does
not adversely affect trading conditions to an extent contrary to the
common interest’.

The Authority will assess the support scheme according to
Article 61(3)(c) of the EEA Agreement in conjunction with the
Authority’s State Aid Guidelines, in particular the chapters on
aid for environmental protection and aid for research and deve-
lopment and innovation (3).

It is to be noted that the Norwegian authorities have not specifi-
cally invoked this provision, nor have they provided any expla-
nation of how the contested aid measure ‘does not adversely affect
trading conditions to an extent contrary to the common interest.

However, in their comments on the complaint the Norwegian
authorities refer to Commission Decision No 369/05, where the
Commission, inter alia held that aid granted to owners of dwel-
ling houses for the conversion from direct-acting electro heat
into district heating or heat pumps, could be authorised on the
basis of point 30 of the Commission’s Environmental Aid
Guidelines (*).

(*) An element in the assessment of the compatibility of the scheme would
also be whether the scheme is of a limited duration. The Authority
would normally not approve schemes with a duration exceeding
10 years. As mentioned in footnote 9 above, it is not clear from the
information available to the Authority whether the scheme is of limited
or unlimited duration.

(*) See point 30 of Commission Decision No 369/05.
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According to the Authority’s State Aid Guidelines on environ-
mental protection, investments in energy savings may qualify
for an exemption from the general prohibition laid down in
Article 61(1) (*). What is meant by ‘energy savings’ is further
explained in the Guidelines Section B (Definitions and scope). It
follows from Section B point 7 that energy-saving measures
should be understood as meaning, among other things, action
which enables companies to reduce the amount of energy used
in their production cycle. The design and manufacture of
machines which can be operated with fewer natural resources as
such are not covered by the Authority’s guidelines.

The indirect aid to producers andfor importers of certain
heating methods/technologies are not directly covered by the
above mentioned Section of the Authority’s State Aid Guidelines
on environmental protection, since the aid will not contribute
to the reduction of the amount of energy used in the producers
andfor importers production cycle. In cases where the direct
beneficiary is an undertaking, the Commission and the Autho-
rity have not normally assessed the indirect benefit to producers
of environmentally friendly products or technologies, but
assessed the aid under the Environmental Guidelines due to the
application of the criteria therein on the direct beneficiary of
the aid (?). The Authority has doubts with regard to an applica-
tion of the Guidelines to a scheme such as the present.

Against this background the Authority has doubts as to whether
the Environmental Guidelines are applicable to the scheme.

For the same reasons, the Authority has doubts as to whether
the scheme may be exempted directly under Article 61(3)(c).

Finally, the Authority takes the preliminary view that the
support scheme in question is not covered by the State Aid
Guidelines’ chapter on aid for research and development and
innovation. The possible indirect aid to the producers of the
heating technologies covered by the scheme do not fall within
the research categories listed in the Guidelines Section 5.1.1
point 71 (fundamental research, industrial research or experi-
mental development), as the products covered by the aid scheme
are ready-developed technologies.

4. Conclusion

Based on the information submitted by the Norwegian authori-
ties, the Authority has doubts whether the aid measure(s) consti-
tute aid within the meaning of Article 61(1) of the EEA Agree-
ment. Furthermore, the Authority has doubts whether these
measures can be regarded as complying with Article 61(3)(c) of
the EEA Agreement, in combination with the requirements laid
down in the Authority’s State Aid Guidelines on environmental
protection and on aid for research and development. The
Authority thus doubts that the above measures are compatible
with the functioning of the EEA Agreement.

Consequently, and in accordance Article 4(4) of Part II of
Protocol 3 to the Surveillance and Court Agreement, the Autho-
rity is obliged to open the procedure provided for in Article 1
(2) of Part I of Protocol 3 of the Surveillance and Court Agree-
ment. The decision to open proceedings is without prejudice to

(") Section C point 25 of the Environmental guidelines.
() See for example Commission Decision No 369/05.

the final decision of the Authority, which may conclude that the
measures in question are compatible with the functioning of the
EEA Agreement.

In light of the foregoing considerations, the Authority, acting
under the procedure laid down in Article 1(2) of Part I of
Protocol 3 to the Surveillance and Court Agreement, requests
the Norwegian authorities to submit their comments within
one month of the date of receipt of this Decision.

In light of the foregoing consideration, the Authority requires
that, within one month of receipt of this decision, the
Norwegian authorities provide all documents, information and
data needed for assessment of the compatibility of the support
scheme. It requests the Norwegian authorities to forward a copy
of this letter to the potential aid recipients of the aid immedia-
tely,

HAS ADOPTED THIS DECISION:

Article 1

The EFTA Surveillance Authority has decided to open the formal
investigation procedure provided for in Article 1(2) of Part I of
Protocol 3 to the Surveillance and Court Agreement against
Norway regarding the support scheme for alterative, renewable
heating and electricity savings in private households.

Article 2

The Norwegian authorities are requested, pursuant to Article 6(1)
of Part Il of Protocol 3 to the Surveillance and Court Agree-
ment, to submit their comments on the opening of the formal
investigation procedure within one month from the notification
of this Decision.

Article 3

The Norwegian authorities are required to provide within one
month from notification of this decision, all documents, infor-
mation and data needed for assessment of the compatibility of
the aid measure.

Article 4

This Decision is addressed to the Kingdom of Norway.

Article 5

Only the English version is authentic.

Done at Brussels, 19 December 2007.

For the EFTA Surveillance Authority
Per SANDERUD Kristjin Andri STEFANSSON

President College Member



