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AZ EUROPAI GAZDASAGI TERSEGGEL KAPCSOLATOS TAJEKOZTATASOK

EFTA FELUGYELETI HATOSAG

Felhivds észrevételek benydjtisira az EFTA-dllamok kozétti, a Feliigyeleti Hat6sdg és a Birdsdg

létrehozdsirél szol6 megillapodis 3. jegyzGkonyve I. része 1. cikkének (2) bekezdése szerint a

kippermoeni szabadid6kozpont fitneszkozpontjdnak finanszirozdsival kapcsolatban nydjtott
dllami tdmogatds tirgydban

(2010/C 184/05)

A 2009. december 16-i 537/09/COL hatdrozattal, amelynek eredeti nyelvli szovege ezen 0sszefoglalé végén
taldlhatd, az EFTA Feliigyeleti Hat6sdg eljardst kezdeményezett az EFTA-dllamok kozotti, a Feliigyeleti
Hatésdg és a Birdsdg létrehozdsardl sz6lo megallapodds 3. jegyzékonyve L. része 1. cikkének (2) bekezdése
szerint. A norvég hatdsigokat a hatdrozat mdasolatdinak megkiildésével értesitették.

Az EFTA Feliigyeleti Hatdsdg ezdton felkéri az EFTA-dllamokat, az EU-tagdllamokat és az érdekelt feleket,
hogy e felhivas kozzétételétdl szamitott egy honapon belill juttassdk el észrevételeiket a széban forgd
intézkedéssel kapcsolatban az aldbbi cimre:

EFTA Surveillance Authority (EFTA Feliigyeleti Hatdsdg)
Registry (Iktatds)

Rue Belliard 35

1040 Bruxelles/Brussel (Briisszel)

BELGIQUE/BELGIE

Az észrevételeket megkiildik a norvég hatdsagoknak. Az észrevételek benyujtdi kérésitket megindokolva,
irdsban kérhetik adataik bizalmas kezelését.

OSSZEFOGLALAS

A norvég hatdsdgok a jogbiztonsdg érdekében 2009. janudr 27-én jelentették be a kippermoeni szabad-
id6kozpont (a tovdbbiakban: KLC) fitneszkozpontjanak tdimogatdsnak nem mingsiilg intézkedésként torténd
finanszirozasat A Hatosdg két alkalommal kért informaciét Norvégidt6l, amit a norvég hatdsigok meg is
vélaszoltak.

A KLC-t az 1970-es években Iétesitették. A kozpont Norvégia mdsodik legészakabban fekvé megyei 6nkor-
ményzatdban, Nordlandban, a vefsni dnkormanyzathoz tartozé Mosjeen vdrosdban taldlhat6. Vefsn 6nkor-
ményzat tulajdondba tartozik és 6ndllé jogalanyisiggal nem rendelkezik.

Eredetileg fedett uszodat, szoldriumot, sportcsarnokot és fitneszkozpontot foglalt magaba. A KLC-t (ideértve
a fitneszkozpontot) 1997-ben modernizdltdk és kibGvitették. 2006-ban és 2007-ben ismét kibévitették a
fitneszkozpontot.

Uj vagy meglévé timogatds

Amennyiben a KLC fitneszkozpontjdnak finanszirozdsa dllami tdmogatds biztositdsaval jar, felmeriil annak a
kérdése, hogy az intézkedés 1ij vagy meglévd tdmogatdsnak mindsil.

A KLC-t 70-es évekbeli létesitése Ota kozvetlenil a vefsni onkormdnyzat finanszirozta. A KLC-t ezenkiviil
létesitésétSl kezdve az onkormanyzat dltal kiszabott kiilonboz6 belépddijakbdl befolyé jovedelmekkel finan-
sziroztdk. A finanszirozds ezen modszere az EGT-megallapodds 1994. janudr 1-jei hatdlyba lépését megeld-
z8en is fenndllt, és ezen okokbdl a 3. jegyzSkonyv II. része 1. cikkének (b) és (i) bekezdése értelmében
meglévd tamogatdsnak mindsiilhetne.
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A megadott informdciék szerint a 2006/2007-es kibGvitést ugyan a miikodési koltségek finanszirozdsi
mechanizmusdval megegyez8 mechanizmusbdl kellett volna finanszirozni, a Hatésdg nem kapott megfele-
16en pontos informéciot az 1997-es kib@vités finanszirozdsirol.

Ezen tilmendGen az EGT-megdllapodds hatdlyba lépése 6ta a belépddijak rendszere megvéltozott. A médo-
sitds a kinalt jegyek drat és tipusait, valamint a jegybevételek elosztasi rendszerét érintette. A Hatdsdgot e
fejlemények tekintetében nem ldttdk el pontos informdcidval, kovetkezésképpen az nem zdrhatja ki, hogy e
valtozdsok 1j tdmogatdsi formdt vonnak magukkal.

A Hatésdg rendelkezésére bocsatott informdcié alapjan a kedvezményezett létesitményrdl elmondhaté, hogy
a fitneszkozpont felszereltsége eleinte sztikos volt. Felvet6dik annak a kérdése, hogy az 1970-es évekbeli
sportlétesitményt pusztdn az Uj igényeknek megfelelGen korszerisitették, vagy a jelenlegi fitneszkozpont i
létesitménynek tekinthetd. A Hatdsdg tgy véli, hogy a jelenlegi fitneszkozpont nemcsak hogy jéval nagyobb,
de joval szélesebb kord fitnesztevékenységeket kinal, mint a régi, sztikosen felszerelt fitneszkozpont. A
Hatésdgnak kétségei meriilnek fel a tekintetben, hogy az — EGT-megallapodds hatalyba 1épését koveten
— 1997-ben ésfvagy 2006-2007-ben végrehajtott kibGvitések modositottdk-e a fitneszkézpont miikodési
jellegét. A tevékenységi kor kibGvitése az itélkezési gyakorlat alapjan rendszerint nem vonja maga utdn, hogy
az intézkedés 1j tdmogatdssal jarna. A fitneszkozpont tevékenységeiben bekovetkezett jelentds véltozdsokra
és azok kibdvitésére (') tekintettel azonban a Hatdsdg ez iddig nem tudta kizdrni, hogy valtozhatott a
tdmogatds besoroldsa.

Allami timogatis fenndllisa
Villalkozdsoknak nydjtott dllami forrdsokbdl adddé eldnyok

A KLC egészének éves hidnyét a vefsni 6nkormdnyzat fedezi. Az EGT-megéllapodds 61. cikke értelmében az
onkormdanyzati forrdsok dllami forrdsoknak mindsiilnek (3). A fitneszkozpontot az onkormdnyzat dltal
kiszabott és elosztott belépSdijakbdl finanszirozzdk tobbletet termelve, mig a KLC egyéb részei hidnyt
termelnek. Mivel a két részleg konyvelését nem kilonitették el egyértelmien, a Hatésdg nem zdrhatja ki
a fitneszkozpont kereszttdmogatdsat.

A fitneszkdzpont a Norsk Tipping AS-tdl is kapott tdimogatést, amely szerencsejaték-vallalat 100 szdzalékban
a norvég allam tulajdona és a Kulturélis és Egyhdziigyi Minisztérium joghatdsdga ald tartozik (). A szeren-
csejatékbol szarmazé Osszegek allami ellendrzés alatt keriilnek beszedésre, kezelésre és szétosztasra, kovet-
kezésképpen azok az EGT-megéllapodds 61. cikkének (1) bekezdése értelmében allami forrasoknak mind-
stilnek.

A fitneszkozpontot ezen tilmenden még Nordland megyei 6nkormdnyzata is tdmogathatta forrdsokkal.

A KLC részét képezd fitneszkozpont nagyrészt kozonséges fitneszkozpontként tizemel, és e tekintetben
véllalkozdsnak mindsiil. Bir a norvég hat6sigok azzal érveltek, hogy az Altmark-iigy eredményeképpen
létrejott itélkezési gyakorlat értelmében a fitneszkozpont nem részesiil dllami tdmogatdsban, a jelenlegi
szakaszban a Hatdsdg nem zdrhatja ki, hogy a KLC részét képezd fitneszkozpont finanszirozdsa annak
elényt biztosit.

A verseny torzitdsa és a szerz6dd felek kozotti kereskedelemre gyakorolt hatds

Ugy ttinik, hogy a KLC-hez tartozé fitneszkozpontnak biztositott elény a fitneszkozpontok piacdn torzitja a
versenyt. A Hatdsdgnak azonban kétségei vannak azt illetden, hogy az intézkedés az EGT-megallapodis
61. cikkének (1) bekezdése értelmében befolydsolja-e az EGT-n belili kereskedelmet. A fitneszkozpontok
jellegiiknél fogva rendszerint korldtozott vonzaskorzetben kindljak szolgaltatdsukat. A KLC részét képezd
fitneszkozpont nem téinik olyan kivételesnek, hogy messzirdl is litogatkat vonzana. Norvégia mdsodik
legészakabban fekvd megyei Onkormdnyzatdban, Nordlandban, a legkozelebb es§ svéd hatdrdtkel6td]
kozaton mintegy 60 km-re helyezkedik el. Az EGT-n belili kereskedelemben részt vevé néhdny villalkozds
azonban aktiv szerepet tolt be a norvég fitneszkozpontok piacdn. Mésrészt viszont gy tiinik, hogy e
véllalkozdsok inkdbb Norvégia stirbben lakott teriileteire telepedtek le.

(") Lisd a Bizottsdg kozleményét az dllami tdmogatds szabalyainak a kozszolgdlati msorszolgéltatokra torténd alkalma-
zdsardl, HL C 257., 2009.10.27., 1. o, (25)—(31) és (80) kk. bekezdések.

(%) Lisd a Hatésdg 55/05/COL szdmu hatdrozata II. szakaszdnak 3. pontjit és a 19. ldbjegyzetben megadott tovabbi
hivatkozdsokat, kozzétéve: HL L 324., 2006.11.23., 11. o. és 56. EGT-kiegészités, 2006.11.23., 1. o.

(’) Lasd a Norsk Tipping AS 2008-as éves jelentésének 3. oldaldt, ami a a kovetkezd linken hivhaté le: https:/[www.
norsk-tipping.no/page?id=207
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A tdmogatds OsszeegyeztethetGsége

A Hatdsdgnak kétségei vannak azt illetéen, hogy a nagymértékben kozonséges fitneszstidionak tdind
kozpont mtikodése az EGT-megdllapodds 59. cikkének (2) bekezdése értelmében altalinos gazdasdgi érdekd
szolgéltatdsnak mindsiilhet-e.

A Hatdsdgnak kétségei vannak tovabba azt illetGen, hogy a fitneszkozpont finanszirozdsa Osszeegyeztethe-
tének tekinthet6-e az EGT-megéllapodds 61. cikke (3) bekezdésének c) pontjadban megéllapitott kulturdlis
indokd eltérés alapjan az EGT-megéllapodassal.

Végezetiil a Hatdsdgnak kétségei vannak afeldl, hogy az 1997-es és 2006-2007-es kibSvitések finanszi-
rozdsa a 61. cikk (3) bekezdésének c) pontja és a Hatdsdg regiondlis tdmogatdsokrdl sz6l6 irdnymutatasait
tartalmazé fejezetek alapjdn, részben vagy teljes egészében, OsszeegyeztethetS-e az EGT-megdllapoddsban
foglaltak érvényesiilésével.

Kovetkeztetés

A fenti megfontoldsok fényében a Hatdsdg ugy hatdrozott, hogy az EFTA-dllamok kozotti, a Feliigyeleti
Hatésdg és a Birdsdg létrehozdsardl szolo6 megallapodds 3. jegyzdkonyve I része 1. cikkének (2) bekezdé-
sével Osszhangban hivatalos vizsgdlati eljdrdst indit a vefsni 6nkormdnyzat részérél a KLC fitneszkdzpont-
janak nydjtott finanszirozast illetSen. Felkérjitk az érdekelt feleket, hogy az e hatdrozatnak az Eurdpai Unid
Hivatalos Lapjdban valé kozzétételétSl szamitott egy honapon belill nydjtsik be észrevételeiket.

EFTA SURVEILLANCE AUTHORITY DECISION
No 537/09/COL
of 16 December 2009

to initiate the procedure provided for in Article 1(2) in Part I of Protocol 3 to the Surveillance and
Court Agreement with regard to the financing of the fitness centre at the Kippermoen Leisure
Centre

(Norway)

THE EFTA SURVEILLANCE AUTHORITY (!),

Having regard to the Agreement on the European Economic Area (), in particular to Articles 61 to 63 and
Protocol 26 thereof,

Having regard to the Agreement between the EFTA States on the Establishment of a Surveillance Authority
and a Court of Justice (}), in particular to Article 24 thereof,

Having regard to Article 1(2) of Part I and Articles 4(4) and 6 of Part II of Protocol 3 to the Surveillance
and Court Agreement (%),

1
2

()
)
()
)

ereinafter referred to as the Authority.

ereinafter referred to as the EEA Agreement.

ereinafter referred to as the Surveillance and Court Agreement.
ereinafter referred to as Protocol 3.

jangangiangian
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Having regard to the Authority’s Guidelines on the application and interpretation of Articles 61 and 62 of
the EEA Agreement ('), and in particular the Chapters on Public service compensation (?) and National
Regional Aid (%) thereof,

Having regard to the Authority’s Decision of 14 July 2004 on the implementing provisions referred to
under Article 27 of Part II of Protocol 3 (%),

Whereas:

I. FACTS
1. Procedure

By letter dated 27 January 2009, the Norwegian authorities notified a measure financing the publicly owned
fitness centre at the Kippermoen Leisure Centre (KLC) (Kippermoen Idrettssenter), pursuant to Article 1(3) of
Part I of Protocol 3. The letter was registered by the Authority the 28 January 2009 (Event No 506341).

By email dated 3 March 2009 (Event No 511153), the Norwegian Association for Fitness Centres (NAFC)
(Norsk Treningssenterforbund) submitted comments to the notification.

By letter dated 27 March 2009 (Event No 511172), the Authority forwarded the comments from NAFC to
the Norwegian authorities and requested additional information. By letter dated 29 May 2009 (Event No
520013), the Norwegian authorities replied to the information request. By letter dated 29 July 2009 (Event
No 525457), the Authority requested additional information from the Norwegian authorities. By letter dated
9 September 2009 (Event No 529846), the Norwegian authorities replied to the information request.

The Authority and the Norwegian authorities discussed the notification in a meeting in Oslo on
16 September 2009. By email dated 28 September 2009, the Authority requested further information
and clarifications, to which the Norwegian authorities replied by email dated 29 September 2009 (the
two emails are archived as Event No 531832).

2. The KLC
2.1.  Overview of the development of the KLC

The KLC was established in the 1970s. It is located in the city of Mosjeen which is part of the municipality
of Vefsn, in the county of Nordland. The centre is owned by the municipality and is not organised as a
separate legal entity.

Initially, the centre consisted of two separate buildings, one hall encompassing an indoor swimming pool
with a solarium and a sports hall. Furthermore, the KLC housed a modestly equipped fitness centre.

The two halls of the KLC were managed separately until 1992, when the department of culture at Vefsn
municipality started coordinating the management of the two halls. In the same year, the municipality of
Vefsn initiated a project in cooperation with the county municipality of Nordland aiming to increase the
physical activity of the general population in the county.

(") Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and Article 1 of
Protocol 3 to the Surveillance and Court Agreement, adopted and issued by the Authority on 19.1.1994, published in
the Official Journal of the European Union (hereinafter referred to as OJ) L 231, 3.9.1994, p. 1 and EEA Supplement No
32, 3.9.1994, p. 1 as amended. Hereinafter referred to as the State Aid Guidelines. The updated version of the State
Aid  Guidelines is published on the Authority's website (http:/[www.eftasurv.int/state-aid/legal-framework/
state-aid-guidelines).

Adopted by the Authority by Decision No 328/05/COL of 20.12.2005, published in O] L 109, 26.4.2007, p. 44 and
EEA Supplement No 20, 26.4.2007, p. 1.

() The Chapter on National Regional Aid 2007-13 was adopted by the Authority by Decision No 85/06/COL of
6.4.2006, published in OJ L 54, 28.2.2008, p. 1 and EEA Supplement No 11, 28.2.2008, p. 1 and is applicable
from 1 January 2007 onwards. Prior to that date, reference must be made to the provisions of the Chapter on
National regional aid adopted by Decision No 316/98/COL of 4.11.1998, published in OJ L 111, 29.4.1999, p. 46
and EEA Supplement No 18, 29.4.1999, p. 1.

Decision No 195/04/COL of 14 July 2004 (published in OJ L 139, 25.5.2006, p. 37 and EEA Supplement No 26,
25.5.2006, p. 1), as amended. A consolidated version of the Decision can be found online (http://www.eftasurv.int).

—
-

—_
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In 1997, as a consequence of a broadening of the cooperation with the county municipality under the so-
called FYSAK programme, Vefsn municipality arranged for an expansion and renovation of the entire KLC,
including the fitness centre.

In 2006 and 2007, the fitness centre was expanded with an annexe (Mellombygningen) linking together the
existing buildings of the KLC. Furthermore, squash courts were established at the KLC. Nowadays, the KLC
comprises a combined football and multi-purpose hall (Mosjohallen) and outdoors facilities such as a
toboggan run and a shooting range, in addition to the sports hall and the hall with indoor swimming
pool established in the early 1970s and the fitness centre. However, the notification submitted by the
Norwegian authorities only concerns the fitness centre.

2.2. The financing of the KLC and its fitness centre

Since its foundation in 1970s, the municipality of Vefsn has financed the KLC over the municipal budget.
Moreover, since its foundation, the KLC has been financed by the revenues generated from fees levied on
users. The prices are set by decisions of the municipal council of Vefsn. At the present time, individual users
are charged a fee for the use of the fitness centre, squash courts, swimming pool and the solarium, and can
choose among different types of season tickets and single tickets granting access to the various facilities. The
Norwegian authorities have explained that the current system of allocation of ticket revenue entails that all
revenue generated from the sale of all-access season tickets is allocated to the fitness centre. The revenue
stemming from the various single tickets, including those granting access to the fitness centre, is allocated to
the other facilities at the KLC. Groups of users, like local schools, seem to be charged for the use of the
facilities at the KLC on a cost basis, where the compensation paid seems to be allocated to the relevant
facility. In the years 2006-08, the total annual revenue generated by user fees represented between NOK 3,6
and 3,7 million. The Norwegian authorities state that approximately NOK 2,6 million (approximately 70 %)
of this revenue has been allocated to the fitness centre (1).

From 2000, the municipality of Vefsn intended that the fitness centre part of the KLC was to be self-
financed in the sense that the revenue generated from the fees levied on users of the fitness centre should
cover all its costs. In order to ensure that the fitness centre part of the KLC is self-financed, the municipality
has attempted to keep separate accounts for the fitness centre and the other activities of the KLC, where the
fitness centre carries a proportionate share of common costs. However, a complete separation of accounts
does not yet seem to be fully implemented (?).

According to the annual accounts of 2006-08, the fitness centre at the KLC has operated with an annual
profit of between NOK 700 000 and 900 000 on account of the revenue generated by the user fees. In
contrast to the fitness centre, the KLC as a whole, operates with an annual deficit. This annual deficit is
covered by the operating budget of the municipality of Vefsn.

According to the NAFC, the KLC has received grants from the county municipality of Nordland. Despite the
request made by the Authority, the Norwegian authorities have not provided any information regarding
whether, and in that case how, these funds have been allocated to KLC and whether they were spent for the
fitness centre or for other premises within the KLC.

The two expansions of the whole KLC in 1997 and 2006/07 have been financed through various sources.
Regarding the 1997 expansion, it was mainly financed by a NOK 10 million loan. The Authority received
no information on the identity of the lender, the terms of the loan or how it was serviced (?). Additionally,
the expansion seems to have been financed by gaming funds granted by Norsk Tipping AS (*).

The 2006/07 expansion was partly financed through a NOK 10 million bank loan with an interest based on
three year government bonds plus 1 % (%), a proportionate part of which was intended to be serviced by the
fitness centre. The expansion was further financed by NOK 4 million of gaming funds from

(") See letter from Norwegian authorities dated 29.5.2009 (Event No 520013) p. 11.

() Ibid p. 12.

() See letter from the municipality of Vefsn to the Norwegian competition authorities dated 3.11.1998, p. 3 (added as
sub-Appendix 2 to Appendix 2 of the letter from the Norwegian authorities dated 27.1.2009 (Event No 506341)).
The expansion was apparently also financed through other sources, but these funds were seemingly earmarked for
areas of the KLC that were not connected to the fitness centre.

(* L.

(°) For 2007 the interest rate on three year government bonds was 3,74 %, consequently the interest rate for 2007 was
(3.74% + 1%) 4,74 %.
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Norsk Tipping AS, which were mainly, but apparently not exclusively, used to finance the expansion of other
parts of the KLC (1.

2.3. Legal basis for the financing of the KLC

The legal basis for the financing of the KLC including the fitness centre, seems to be decisions made by the
municipal council of Vefsn. According to the budgetary decisions made by Vefsn municipality, ever since
the KLC was established in 1970s the operating costs of the KLC have been partly covered by the
municipality’s operating budget. The two expansions of 1997 and 2006/07 also seem to have been
undertaken in accordance with decisions made by the municipality of Vefsn.

3. Comments by the Norwegian authorities

The Norwegian authorities argue that the fitness centre is run as a part of the municipal healthcare service
and provides a service of general economic interest. Since 1997, the municipality of Vefsn has operated the
KLC under the FYSAK programme — a programme managed by the county municipality of Nordland in
order to aid the municipalities of Nordland in fulfilling their obligations to promote health in accordance
with the Municipal Health Service Act (). According to its Article 2(1) the municipality has a legal
obligation to provide ‘necessary healthcare’ to anyone residing or temporarily staying within the area of
the municipality. According to Articles 1(2) and 1(4), the Norwegian municipalities shall prevent and treat
diseases, injuries and other health problems, and when providing such services, the municipalities shall
promote public health, public well-being and the quality of the general social environment.

The Norwegian authorities hold that the financing of the fitness centre at the KLC merely represents
compensation for services rendered by the fitness centre which is provided in line with the Altmark
criteria (}). Consequently, it does not constitute aid within the meaning of Article 61(1) of the EEA
Agreement.

In any event, the Norwegian authorities argue that the financing of the fitness centre at the KLC, as far as it
could be held to constitute State aid within the meaning of Article 61(1) of the EEA Agreement, must be
considered compatible either as a public service compensation on the basis of Article 59(2) of the EEA
Agreement, or alternatively as a cultural measure on the basis of Article 61(3)(c) of the EEA Agreement.

4. Comments from the NAFC

The NAFC has submitted comments to the notification. The association holds that the fitness centre at the
KLC has received State aid within the meaning of Article 61 of the EEA Agreement. As to the sources of
such aid, the NAFC claims that the fitness centre has been allocated State resources from the municipality of
Vefsn, Norsk Tipping AS and the county municipality of Nordland.

The NAFC argues that the aid can neither be held to be compatible with the functioning of the EEA on the
basis of Article 61(3)(c), nor constitute a service of general economic interest within the meaning of Article
59(2). Finally, the NAFC holds that the aid exceeds the de minimis threshold.

II. ASSESSMENT
1. Scope of the State aid assessment in this Decision

As mentioned above under Section 1.2.2, the fitness centre at the KLC has received financing from different
sources. It has been financed by the municipality of Vefsn on a regular basis since its establishment.
Furthermore, the KLC has received funds from Norsk Tipping AS whereby the Norwegian authorities have
not excluded that some of these funds were allocated to the fitness centre. Finally, the fitness centre has
allegedly received funds stemming from the county municipality of Nordland.

(") See letter from the Norwegian authorities dated 29.5.2009 (Event No 520013) p. 12.

(%) Lov om helsetjenesten i kommunene of 19 November 1982 No 66. Hereinafter referred to as the MHS Act.

(}) Case C-280/00 Altmark Trans and Regierungsprasidium Magdeburg (2003) ECR 1-7747. See also case T-289/03 BUPA
(2008) ECR 1-81.
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1.1. Funds stemming from the county municipality of Nordland

The Authority received no information or documentation regarding the funds potentially received from the
county municipality of Nordland. The Norwegian authorities are invited either to confirm that the fitness
centre at the KLC did not receive any funds from the county municipality of Nordland or to provide the
necessary information for the assessment of the State aid character of those funds and of the compatibility
with the rules of the EEA Agreement.

1.2. Funds stemming from Norsk Tipping AS

The funds stemming from Norsk Tipping AS are gaming funds collected, administered and distributed on the
basis of the Gaming Act from 1992 that entered into force on 1 January 1993 (), before the entry into
force of the EEA Agreement. The Ministry of Culture and Church Affairs has the general responsibility for
the operation of Norsk Tipping AS, the company entrusted with the administration of the gaming funds.

The profit generated by the activities of Norsk Tipping AS was originally distributed by thirds: a third for
sporting purposes, a third for cultural purposes and a third for scientific purposes (3). By Act No 37 of
21 June 2002, the distribution formula was amended to the effect that the profits were to be distributed
equally between sports and cultural objectives.

In 2003, a bill was passed that gave Norsk Tipping AS an exclusive right to operate slot machines. In that
connection, a new distribution formula set at 18 % the allocation to non-sports related NGOs, 45,5 % for
sports and 36,5 % for culture.

With reference to the case law cited in Section II,1.3 below, the Authority considers that the introduction of
a new group of recipients does not affect the classification of aid granted to culture and sports (3).

Accordingly, the Authority considers the activities of Norsk Tipping AS to constitute an existing system of
State aid within the meaning of the provisions of the EEA Agreement.

Although Norsk Tipping AS only granted financing to the fitness centre at the KLC in 1997 and 2006/07,
the Authority considers that it benefited from the application of an existing system of State aid. Individual
grants under an existing system do not qualify as new aid within the meaning of Article 1(c) of Part II of
Protocol 3.

Thus, based on the above, the Authority considers that any gaming funds potentially allocated to the fitness
centre at the KLC in connection with the 1997 or 2006/07 expansions are grants stemming from a system
of existing aid within the meaning of Article 62 of the EEA Agreement. For that reason, the compatibility
with the functioning of the EEA Agreement of the grant of gaming funds from Norsk Tipping AS to the
fitness centre at the KLC is not assessed in this Decision.

1.3.  Funds stemming from the municipality of Vefsn

Insofar as the financing of the fitness centre at the KLC with resources from the municipality of Vefsn
involves the grant of State aid, the question is whether this measure represents new or existing aid.

The KLC has been financed by the municipality of Vefsn since it was established in the early seventies. The
annual deficit of the KLC has been covered by the municipal operating budget. In addition to this, the KLC
has, ever since it was established, been financed by the revenue generated from various user fees, determined
by the municipality. This method of financing was in place before the entry into force of the EEA
Agreement on 1 January 1994, and would for these reasons as such seem to constitute existing aid
within the meaning of Article 1(b)(i) of Part I of Protocol 3.

It follows from Article 1(c) to the same Protocol that alterations to existing aid constitute new aid.
Moreover, it follows from the case law that where such alterations affect the actual substance of the
original scheme the latter may be transformed into a new scheme. There can be no question of such a

(") The Gaming Act replaced Law No 92 of 20.12.1985 on Lotto.

(%) The funds for sporting purposes are distributed by the King (i.e. the Government), whereas the funds for other
purposes are partly distributed by the Norwegian Parliament (Stortinget), in accordance with Article 10 of the Gaming
Act and Regulation No 1056 adopted on 11.12.1992, which entered into force on 1.1.1993, i.e. before the entry into
force of the EEA Agreement in Norway.

(}) The system is explained in the Preparatory Works to the amendment, Ot.prp. No 44 (2002-2003) Chapter 4.6.2.
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substantive alteration where the new element is clearly severable from the initial scheme (!). In this regard, it
is worth noting that the emergence of new aid or the alteration of existing aid cannot be assessed according
to the scale of the aid or, in particular, its amount in financial terms at any moment in the life of the
undertaking if the aid is provided under earlier statutory provisions which remain unaltered. Whether aid
may be classified as new aid or as alteration of existing aid must be determined by reference to the
provisions providing for it (3).

Thus, the qualification of the financing mechanism as existing aid does not mean that the financing of an
expansion or alteration of the KLC necessarily would be considered as existing aid. On the contrary,
alterations that are not severable from the existing scheme and that affect its substance could entail that
the scheme in its entirety is considered as new aid.

Regarding the financing of the fitness centre, the KLC was established in the 1970s, and has primarily been
financed by the operating budget of the municipality of Vefsn and allocation of revenue generated by user
fees. The method of financing the KLC seems to have been established by decisions of the municipal council
of Vefsn in the early 1970s before it was constructed, and has essentially remained unchanged since then.
The debts incurred by the 2006/07 expansion were supposed to be serviced in line with this established
method of financing, and accordingly the method of financing as such does not seem to have changed
within the meaning of the above referenced case law. However, the Authority has not received sufficiently
specific information on how the expansion of 1997 was financed. The Authority notes that the specific
circumstances relating to the legal basis for the expansion and how the expansion was financed could
represent changes entailing that it should be considered as alterations of existing aid.

Furthermore, the ticketing system has been changed since the entry into force of the EEA Agreement. The
changes seem to have affected the price, the types of tickets offered and the system of allocation of ticket
revenue. The Authority has not been provided with specific information concerning these developments,
and has accordingly not been able to exclude that these changes involve a form of new aid.

Regarding the beneficiary, as far as the premises are concerned, according to the information made available
to the Authority, the fitness centre was initially modestly equipped. The question is whether the sports
facilities existing in the 1970s have been merely upgraded in accordance with new demands or whether the
current fitness centre must be considered as a new facility. It is the Authority’s understanding that the
current fitness centre is not only significantly bigger but it also offers a much broader range of fitness
activities than the old modestly equipped fitness centre. In this respect, the Authority has doubts as to
whether the expansions of 1997 andfor 2006/07, which took place after the entry into force of the EEA
Agreement, changed the character of the operations of the fitness centre. According to case law, the
enlargement of the scope of activities does generally not imply that the measure involves new aid. Never-
theless, given the apparently significant changes and expansion in the activities of the fitness centre (3) the
Authority has not been able to exclude that the classification of the aid could have changed.

1.4.  Conclusion — scope of the State aid assessment in this Decision

Based on the lack of information regarding the funds that have allegedly been granted by the county
municipality of Nordland to the fitness centre at the KLC, and the existing aid nature of the grants from
Norsk Tipping AS, the following State aid assessment is confined to the financing of the fitness centre at the
KLC with resources stemming from the municipality of Vefsn.

2. State aid within the meaning of Article 61(1) of the EEA Agreement
Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or
through State resources in any form whatsoever which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods shall, in so far as it affects trade
between Contracting Parties, be incompatible with the functioning of this Agreement.’

It follows from this provision that, for State aid within the meaning of the EEA Agreement to be present,
the following conditions must be met:

(") See Case T-195/01 Government of Gibraltar v Commission (2002) ECR 1I-2309 paragraph 111.

(%) See Case C-44/93 Namur-Les Assurances du Crédit SA v Office Nationale du Ducroire (1994) ECR 1-3829 paragraph 28.

(*) See Communication from the Commission on the application of State aid rules to public service broadcasting, O] C
257 of 27.10.2009, p. 1, paragraphs 25-31 and 80 ff.
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— the aid must be granted through State resources,

— the aid must favour certain undertakings or the production of certain goods, i.e. the measure must
confer a selective economic advantage upon the recipient,

— the recipient must constitute an undertaking within the meaning of the EEA Agreement,
— the aid must threaten to distort competition and affect trade between the Contracting Parties.

2.1.  Presence of State resources

The measure must involve the consumption of State resources and/or be granted by the State. The State for
the purpose of Article 61(1) of the EEA Agreement covers all bodies of the state administration, from the
central government to the municipality level or the lowest administrative level as well as public undertakings
and bodies.

The municipality of Vefsn covers the annual deficit of the KLC as a whole. Municipal resources are State
resources within the meaning of Article 61 of the EEA Agreement (}).

From 2006 to 2008, the fitness centre at the KLC has operated with an annual surplus, which stems from
the revenue generated by user fees (). On the other hand, the KLC as a whole, has run with an annual
deficit that has been covered by the operating budget of the municipality of Vefsn. The Authority notes that
the municipality of Vefsn controls the ticketing system at the KLC; the prices, the types of tickets offered
and the system of allocation of ticket revenue is determined by the municipal council. If the municipality
allocates ticket revenues to the fitness centre beyond those collected from the actual users of the premises of
the fitness centre, these ticket revenues will qualify as State resources within the meaning of Article 61(1) of
the EEA Agreement. A system of allocation of ticket revenue, under the complete control of public
authorities, can involve State aid where the principles of allocation do not correspond to the customers’
use of the different facilities.

The criteria applied for the allocation of revenue generated by the sale of tickets granting admission to the
KLC do not appear to be particularly exact. Under the current system, all revenues generated by the sale of
all-access season tickets are allocated to the fitness centre although these tickets enable the holder to access
other facilities of the KLC. All revenues stemming from the various single tickets, including single tickets
giving access to the fitness centre, are allocated to the other facilities at the KLC. As described in Section
1.2.2 of this Decision, this entails that the fitness centre of the KLC receives about 70 % of the total ticket
revenue. The Norwegian authorities state that this represents a correct allocation of revenue as an informal
examination carried out in 2006 indicated that about 70 % of the adult visitors mainly use the fitness
centre. However, in the absence of additional information and documentation, the Authority has doubts as
to whether the current method of allocation corresponds to the customers’ use of the different facilities
thereby ensuring that there is no cross-subsidisation involving State resources from other parts of the KLC
to the fitness centre.

As described under Section 1.2.2 of this Decision, the municipality has not maintained a clear and consistent
separation of the accounts for the different activities of the KLC. On the basis of this, the Authority cannot
exclude that a form of cross-subsidisation of the fitness centre occurs.

Furthermore, the 2006/07 expansion was partly financed through a NOK 10 million bank loan. The fitness
centre was intended to share the financing by servicing a proportionate part of the loan. However, its
annual accounts from 2008 show that the fitness centre has only partially serviced its part of the loan
according to the cost-allocation plan (?). In 2008, the fitness centre contributed NOK 185 000 in interest of
the budgeted NOK 684 000, and an instalment of NOK 200 000 of the budgeted NOK 405 000. Thus, the
fitness centre at the KLC only covered NOK 385 000 of the total NOK 1 089 000. The remaining part of
the 2008 cost of the loan seems to have been serviced by the municipality of Vefsn. In light of this the
Authority cannot to exclude that the 2006/07 expansion of the fitness centre at the KLC has been financed
with resources from the municipality.

(1) See the Authority’s Decision No 55/05/COL Section IL.3. p. 19 with further references, published in OJ L 324,
23.11.2006, p. 11 and EEA Supplement No 56, 23.11.2006, p. 1.

(®) The Authority has not been provided with figures for earlier years.

(}) This has been confirmed by Norwegian authorities in the letter dated 9.9.2009 (Event No 529846) p. 2-3.
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2.2.  Favouring certain undertakings or the production of certain goods

In order to constitute State aid within the meaning of Article 61 of the EEA Agreement the measure must
confer a selective economic advantage upon an undertaking.

2.2.1. The concept of undertaking

Firstly, it is necessary to establish whether the fitness centre constitutes an undertaking within the meaning
of Article 61 of the EEA Agreement. According to settled case law, an undertaking encompasses every entity
engaged in an economic activity, regardless of the legal status of the entity and the way it is financed (*).
Activities consisting in offering services on a given market qualify as economic activities (%), and entities
carrying out such activities must be classified as undertakings. The fitness centre at the KLC offers its
services to the general population in competition with other undertakings operating on the same market.
In light of this, the fitness centre at the KLC seems to constitute an undertaking within the meaning of
Article 61 of the EEA Agreement.

2.2.2. Compensation for providing services of general economic interest

As the fitness centre seems to constitute an undertaking, the Authority must assess whether it has received
an economic advantage within the meaning of Article 61 of the EEA Agreement.

The Norwegian authorities argue that the fitness centre is run as a part of the municipal healthcare service
and provides a service of general economic interest within this context, and that the financing of the fitness
centre at the KLC merely represents compensation for services rendered provided in accordance with the
Altmark criteria (%), and consequently does not constitute aid within the meaning of Article 61(1) of the EEA
Agreement.

Indeed, a measure is not caught by Article 61(1) of the EEA Agreement where it ‘must be regarded as
compensation for the services provided by the recipient undertakings in order to discharge public service
obligations, so that those undertakings do not enjoy a real financial advantage and the measure thus does
not have the effect of putting them in a more favourable competitive position than the undertakings
competing with them’ (¥).

In the Altmark judgment the Court of Justice held that compensation for public service obligations does not
constitute State aid when four cumulative criteria are met:

— first, the recipient undertaking must actually have public service obligations to discharge and such
obligations must be clearly defined,

— second, the parameters on the basis of which the compensation is calculated must be established in
advance in an objective and transparent manner,

— third, the compensation cannot exceed what is necessary to cover all or part of the costs incurred in the
discharge of the public service obligations, taking into account the relevant receipts and a reasonable
profit,

— finally, where the undertaking which is to discharge public service obligations is not chosen pursuant to
a public procurement procedure which would allow for the selection of the tenderer capable of
providing those services at the least cost, the level of compensation needed must be determined on
the basis of an analysis of the costs which a typical undertaking, well run and adequately equipped,
would have incurred (°).

When these four criteria are met cumulatively, the State compensation does not confer an advantage upon
the undertaking. As to the present case, the Authority is in doubt as to whether the fitness centre at the KLC
is entrusted with a clearly defined public service obligation as required under the first Altmark criterion (°).
Furthermore, the Authority has doubts as to whether the method of calculating the compensation has been

Case C-41/90 Hofner and Elsner v Macrotron Gmbh (1991) ECR 1-1979 paragraph 21.
Case C-35/96 Commission v Italy (1998) ECR 1-3851 paragraph 36.
Case C-280/00 Altmark Trans and Regierungsprdasidium Magdeburg, cited above.
Case C-280/00, Altmark Trans and Regierungsprasidium Magdeburg, cited above, paragraph 87.
Case C-280/00 Altmark Trans and Regierungsprasidium Magdeburg, cited above, paragraphs 89-93.
With regard to the question of whether the fitness centre at the KLC is entrusted with a clearly defined service
obligation, see Section I1.4.1.
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established in advance in an objective and transparent manner (the 2nd Altmark criterion). Moreover it
cannot be determined at this stage on the basis of the information provided that it does not exceed what is
necessary (the 3rd Altmark criterion) (!). Finally, the Authority notes that the fitness centre at the KLC has
not been selected in a public procurement procedure and that the Norwegian authorities have not provided
the Authority with information enabling a verification of whether the costs incurred by the fitness centre at
the KLC correspond to the costs of a typical undertaking, well run and adequately equipped as required by
the fourth Altmark criterion. Thus, the Authority cannot exclude that the financing of the fitness centre at
the KLC gives it an advantage.

Should an advantage have been granted to the fitness centre at the KLC, it would be selective as it only
concerns this particular undertaking.

2.3. Distorting competition and affecting trade between Contracting Parties

The aid measure must distort competition and affect trade between the Contracting Parties. Under settled
case law, the mere fact that a measure strengthens the position of an undertaking compared with other
undertakings competing in intra-EEA trade, is enough to conclude that the measure is likely to affect trade
between Contracting Parties and distort competition between undertakings established in other EEA
States (2).

The State resources allocated to the fitness centre at the KLC seem to constitute an advantage that
strengthens the fitness centre’s position compared to that of other undertakings competing in the same
market. Therefore, the measure seems to threaten to distort competition between undertakings.

The question is whether the financing of the fitness centre at the KLC threatens to affect intra-EEA trade.

A privately owned fitness centre, Friskhuset Mosjoen (3), a franchisee under the Friskhuset franchisor, is
established in Mosjeen, the same city as the KLC. Based only on the available information, the Authority
has not been able to determine whether the franchisor or the franchisee are involved in intra-EEA trade.

Regardless of this, the financing of the fitness centre at the KLC might threaten to affect intra-EEA trade in
other ways. In the practice of the European Commission, the geographical attraction zone of a service has
been held to be an important benchmark when establishing a measure’s effect on intra-EEA trade (¥). In the
Authority’s view, fitness centres, in general, seem to provide a service which by its very nature has a limited
attraction zone. Based on the information made available to the Authority, the fitness centre at KLC does
not seem to be so unique as to attract visitors from afar. Furthermore, the KLC is situated approximately
60 km (by road) from the nearest Swedish border. A distance of about 50 km from the closest EEA State
was held to be sufficient to exclude impact on intra-EEA trade from the operation of a swimming pool in
Dorsten, Germany (°).

Further indications of lack of effect on intra-EEA trade, held to be relevant in Commission practice, seem to
be present. The fitness centre at the KLC does not belong to a wider group of undertakings (°). The
information provided to the Authority does not indicate that the fitness centre at the KLC attracts
investments to the region where it is established (7).

Moreover, the Authority has not been provided with sufficient information relating to the market share of
the fitness centre at the KLC to make a thorough assessment of the impact, or lack thereof, on intra-EEA
trade (3).

(") See Section II.4.1.

(%) Case 730/79 Philip Morris Holland (1980) ECR 2671 paragraphs 11-12.

(}) The ownership of the privately owned fitness centre has changed over the years. It has been owned by Centrum
Fysikalske Institutt AS which in the year 2000 merged with another undertaking and changed name to Helsehuset
Fysioterapi og Manuell Terapi Mosjeen AS. From 2007 the fitness centre operated as a franchisee under the Friskhuset
franchisor. The Authority has doubts as to whether any of the previous owners have been involved in intra-EEA trade.

(* See notice from the Commission on a simplified procedure for treatment of certain types of State aid, published in
O] C 136, 16.6.2009, p. 3 paragraph 5(b) viii, footnote 6 which references the following Commission Decisions in
Cases N 258/2000 (Germany, leisure pool Dorsten), N 486/02 (Sweden, Aid in favour of a congress hall in Visby),
N 610/01 (Germany, Tourism infrastructure program Baden-Wiirttemberg) and N 377/07 (the Netherlands, support to
Bataviawerf).

(’) See Commission Decision in Case N 258/2000. See also Commission Decision in Case N 610/01 Section 4.3.

(%) See the criteria listed in the notice from the Commission on a simplified procedure for treatment of certain types of
State aid, published in O] C 136, 16.6.2009, p. 3 paragraph 5(b) viii, footnote 6.L.c.

() Lec.

(®) L.
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It is worth noting that several of the undertakings active on the Norwegian fitness centre market are
involved in intra-EEA trade. However, it seems that these undertakings tend to establish fitness centres in
more densely populated areas than that of Vefsn municipality ().

In light of the above, the Authority is in doubt as to whether the financing of the fitness centre at the KLC
threatens to affect intra-EEA trade.

2.4.  Conclusion on the presence of State aid

The Authority consequently has doubts as to whether the measures under scrutiny involve State aid within
the meaning of Article 61 of the EEA Agreement.

3. Notification requirement and standstill obligation

The Norwegian authorities submitted a notification of the financing of the fitness centre at the KLC on
27 January 2009 (Event No 506341). Insofar as the financing of the fitness centre at the KLC may
constitute State aid within the meaning of Article 61 of the EEA Agreement, and that this aid constitutes
‘new aid’ within the meaning of Article 1(c) of Part II of Protocol 3, the Norwegian authorities should have
notified the aid before putting it into effect pursuant to Article 1(3) of Part I of Protocol 3.

It should be recalled that any new aid which is unlawfully implemented and which is finally not declared
compatible with the functioning of the EEA Agreement is subject to recovery in accordance with Article 14
of Part II of Protocol 3. However, the Authority notes that any State aid granted more than 10 years before
any action is taken by the Authority is deemed to be existing aid not subject to recovery pursuant to Article
15 of Part II of Protocol 3.

4. Compatibility of the aid

The Norwegian authorities have argued that the financing of the fitness centre at the KLC, as far as it is held
to constitute State aid within the meaning of Article 61(1) of the EEA Agreement, must be considered to be
compatible either as compensation for providing a service of general economic interest on the basis of
Article 59(2) of the EEA Agreement, or alternatively as a cultural measure on the basis of Article 61(3)(c) of
the EEA Agreement.

4.1.  Service of general economic interest — Article 59(2) of the EEA Agreement
Article 59(2) of the EEA Agreement reads as follows:

‘Undertakings entrusted with the operation of services of general economic interest or having the character
of a revenue-producing monopoly shall be subject to the rules contained in this Agreement, in particular to
the rules on competition, in so far as the application of such rules do not obstruct the performance, in law
or in fact, of the particular tasks assigned to them. The development of trade must not be affected to such
an extent as would be contrary to the interests of the Contracting Parties.

The Norwegian authorities consider that operating the fitness centre at the KLC, as such, constitutes a
service of general economic interest (3). The Norwegian authorities argue that the purpose of operating the
fitness centre at the KLC is to stimulate all the residents of the municipality of Vefsn to be more physically
active and consequently improve the general health of the local population. However, there seems to be no
specific mechanisms in place ensuring that the fitness centre at the KLC is available to as many users as
possible. The so-called FYSAK pass seems to be available to everyone above the age of 15 at the same price,
there seems to be no specific means-tested discount available to those of lesser means, although some
discounts seem to be granted for young people below the age of 20 and senior citizens (?). The Norwegian
authorities seem to acknowledge this by stating that ‘(a) very small number of groups are excluded due to
price’ (*). In that sense, the fitness centre seems to function, at least partly, as a normal fitness centre.
Furthermore, the Authority questions whether there is a need to subsidise a fitness centre in the specific area
of Mosjgen since a privately owned fitness centre has been operating in the same city for more than a
decade.

(") Vefsn municipality is located in the second northernmost county of Norway. The KLC is located in a region eligible
for regional aid, see the Authority’s Decision No 226/06/COL of 19.7.2006, published in OJ L 54, 28.2.2008, p. 21
and EEA Supplement No 11, 28.2.2008, p. 19.

(?) See letter accompanying the notification of the measure dated 27.1.2009 (Event No 506341), p. 14-19, and letter
from Norwegian authorities dated 29.5.2009 (Event No 520013) p. 3-7.

() See http:/[www.kippermoen.com/index.asp?side=priser

(*) See letter from Norwegian authorities dated 29.5.2009 (Event No 520013) p. 13.
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The Authority acknowledges that the Norwegian authorities have a wide margin of discretion regarding the
nature of services that could be classified as constituting services of general economic interest (!). However,
in light of the above, the Authority has doubts as to whether the operation the fitness centre at the KLC can
constitute a service of general economic interest within the meaning of Article 59(2) of the EEA Agreement.

In this respect, reference is made to the Authority’s guidelines on State aid in the form of public service
compensation (%). The following cumulative criteria must be fulfilled in order for a State aid measure to be
considered compatible with the functioning of the EEA Agreement on the basis of Article 59(2) in
conjunction with the public service guidelines:

— the service must constitute a genuine service of general economic interest,
— the undertaking must be entrusted with the operation of the service by way of one or more official acts,

— the amount of compensation must not exceed what is necessary to cover the costs incurred in
discharging the service.

According to the information provided by the Norwegian authorities, the fitness centre seems to provide
certain special preventive and convalescent services to individuals with specific needs in accordance with the
municipality’s obligations under Article 1-2 of the MHS Act. Such services seem to be provided to indi-
viduals with a so-called FYSAK prescription (FYSAK Resept) which can be obtained from a doctor, physical
therapist or certain public bodies (}). However, the Authority has not received specific information
pertaining to how the fitness centre at the KLC is compensated for providing such services, and cannot
exclude that the compensation does not exceed what is necessary within the meaning of the public service
guidelines.

At this stage, the Authority has not been able to assess whether the financing of the fitness centre at the
KLC in part or in full can constitute compensation for a service of general economic interest that could be
compatible with the functioning of the EEA within the meaning of Article 59(2).

4.2.  Article 61(3)(c) of the EEA Agreement
Article 61(3) of the EEA Agreement reads as follows:

‘The following may be considered to be compatible with the functioning of this Agreement: [...] (c)
aid to facilitate the development of certain economic activities or of certain economic areas, where
such aid does not adversely affect trading conditions to an extent contrary to the common interest.

The Norwegian authorities hold that the aid granted to the fitness centre at the KLC should be considered
compatible with the functioning of the EEA Agreement on the basis of the exemption in Article 61(3)(c) of
the EEA Agreement, and more specifically that the operation of the fitness centre must be regarded as a
measure to promote culture within the meaning of the provision in Article 107(3)(d) of the Treaty on the
Functioning of the European Union.

The EEA Agreement does not include a corresponding provision. The Authority nevertheless acknowledges
that State aid measures may be approved on cultural grounds on the basis of Article 61(3)(c) of the EEA
Agreement (4).

In this respect, reference must be made to the European Commission’s White Paper on Sports (°), which
acknowledges that sport is crucial to the well-being of European society. The vast majority of sporting
activities take place in non-profit making structures, many of which depend on public support to provide
access to sporting activities to all citizens.

1) See the public service guidelines paragraph 8.

()

(%) Hereinafter referred to as the public service guidelines.

() See http:/[www.kippermoen.com/index.asp?side=akt_res

(*) See for example paragraph 7 (with further references) of the Chapter of the Authority’s guidelines on State aid to
cinematographic and other audiovisual work, adopted by the Authority by Decision No 774/08/COL of 17 December
2008, not yet published in the O] or the EEA Supplement, available at the Authority’s web page (http:/[www.eftasurv.
int/state-aid/legal-frameworkstate-aid-guidelinesy).

(°) White Paper on Sport, COM(2007) 391 final.


http://www.kippermoen.com/index.asp?side=akt_res
http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/
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However, based on the information available, the Authority has doubts as to whether the operation of the
fitness centre at the KLC constitutes a cultural activity.

The Authority notes that the KLC is located in a region eligible for regional aid () and points to the fact that
financing connected to the expansion of 2006/07 could under certain circumstances be considered
compatible with the functioning of the EEA Agreement (%). However, the information made available to
the Authority during its preliminary examination of the financing of the fitness centre at the KLC does not
enable it to make a definite assessment of this question.

5. Conclusion

Based on the information submitted by the Norwegian authorities, the Authority cannot exclude the
possibility that the funds received by the fitness centre at the KLC constitute State aid within the
meaning of Article 61(1) of the EEA Agreement.

As explained under Section IL.1.2 above, the Authority considers that the funds stemming from Norsk
Tipping AS have been granted in accordance with an existing aid scheme, they are not covered by this
Decision to open the formal investigation procedure.

The Authority has doubts as to whether the financing of the fitness centre at the KLC with funds stemming
from the municipality of Vefsn, in particular concerning those funds allocated on the basis of the two
expansions in 1997 and 2006/07, constitute ‘new aid’, which pursuant to Article 1(3) of Part I of Protocol
3 should have been notified to the Authority prior to its implementation.

The Authority has doubts as to whether the aid granted is compatible with the functioning of the EEA
Agreement, in accordance with Article 59(2) or Article 61(3)(c) of the EEA Agreement.

In accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to open the procedure
provided for in Article 1(2) of Part I of Protocol 3. The decision to open proceedings is without prejudice to
the final decision of the Authority, which may conclude that the measures in question do not constitute
State aid, are to be classified as existing aid or are compatible with the functioning of the EEA Agreement.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in Article 1(2)
of Part I of Protocol 3, invites the Norwegian authorities to submit their comments within one month of
the date of receipt of this Decision.

In light of the foregoing considerations, within one month of receipt of this Decision, the Authority request
the Norwegian authorities to provide all documents, information and data needed for assessment of the
compatibility of the financing of the fitness centre at the KLC. In particular, the Authority invites the
Norwegian authorities to provide detailed information regarding any funding from the county municipality
of Nordland to the fitness centre at the KLC, as mentioned under Section IL1.1 of this Decision.

It invites the Norwegian authorities to forward a copy of this Decision to the potential aid recipient of the
aid immediately.

The Authority would like to remind the Norwegian authorities that, according to the provisions of Protocol
3, any incompatible aid unlawfully put at the disposal of the beneficiaries will have to be recovered, unless
this recovery would be contrary to the general principle of law,

(") See the regional aid maps of assisted areas for Norway registered in the Authority’s Decision No 327/99/COL of
16.12.1999 and Decision No 226/06/COL of 19.7.2006.

(%) For any aid granted after 1 January 2007, Chapter of the Authority’s guidelines on National Regional Aid 2007-13.
For aid granted before that date, reference must be made to the provisions of the Chapter on National Regional Aid
adopted by Decision No 319/98/COL of 4.11.1998.
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Az Eurépai Unié Hivatalos Lapja

C 184/19

HAS ADOPTED THIS DECISION:

Atrticle 1

The EFTA Surveillance Authority has decided to open the formal investigation procedure provided for in
Article 1(2) of Part I of Protocol 3 against Norway regarding the financing of the fitness centre at the
Kippermoen Leisure Centre.

Article 2

The Norwegian authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their
comments on the opening of the formal investigation procedure within one month from the notification of
this Decision.

Article 3

The Norwegian authorities are requested to provide within one month from notification of this Decision, all
documents, information and data needed for assessment of the compatibility of the aid measure.

Article 4

This Decision is addressed to the Kingdom of Norway.

Article 5

Only the English version is authentic.

Done at Brussels, 16 December 2009.

For the EFTA Surveillance Authority

Per SANDERUD Kristjin Andri STEFANSSON
President College Member



