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A VERSENYPOLITIKA VEGREHAJTASARA VONATKOZO ELJARASOK

EUROPAI BIZOTTSAG

ALLAMI TAMOGATAS - AUSZTRIA
C 16/09 szidmu allami tdimogatds — Hypo Group Alpe Adria (HGAA)
Felhivds észrevételek benydjtisira az EUMSz. 108. cikkének (2) bekezdése értelmében

(EGT-vonatkozdsi szoveg)

(2010/C 266/05)

2010. janius 22-én kelt levelével, amelynek hiteles nyelvi véltozata megtaldlhatd ezen 6sszefoglalé végén, a
Bizottsdg értesitette Ausztridt arrdl, hogy a belsé piaccal ideiglenesen Gsszeegyeztethetének itélt timogatas
engedélyezésének meghosszabbitdsirdl, valamint az Eurépai Unié mtkodésérsl sz016 szerzédés
108. cikkének (2) bekezdése szerinti eljdrds tovabbi meghosszabbitdsardl hatdrozott.

Az érdekeltek a meghosszabbitott bizottsagi eljards targyat képezd intézkedésre vonatkozd észrevételeiket az
alabbi osszefoglald és az annak végén taldlhatd levél kozzétételét kovetSen két héten beliil tehetik meg az

aldbbi cimen:

European Commission (Eurdpai Bizottsag)

Directorate-General for Competition (Versenypolitikai FSigazgatdsag)

State Aid Greffe (Allami Tdmogatdsok Iktatdsi Osztalya)

Office (Iroda): J-70, 03219
1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax +32 22961242

Az észrevételeket a Bizottsdg tovdbbitja Ausztridnak. Az észrevételek benyujtoi kérésitket megindokolva,

ifrasban kérhetik adataik bizalmas kezelését.

1. ELJARAS

Az Eurdpai Bizottsdig az N 615/08 iigyben hozott 2008.
december 18-i hatdrozatdval hat hénapos idGszakra vagy a
bankra vonatkozé hiteles és megalapozott szerkezetatalakitdsi
terv benyujtdsdig az EUMSz. 107. cikke (3) bekezdésének b)
pontja alapjan jévdhagyta a Németorszdg dltal a HGAA tobbségi
tulajdonosdnak, a BayernLB-nek 4,8 millidrd EUR osszegi
kockézati pajzs és 10 millidrd EUR Osszeg(i t6keinjekcié forma-
jaban nytjtott siirgdsségi allami tdmogatdst. A tdmogatds révén
a BayernLB 700 milli6 EUR-t juttatott lednyvéllalatinak, a
HGAA-nak. Ausztria ugyanebben a hénapban az osztrdk bank-
program keretében 900 milli6 EUR 6sszegii tékeinjekciéban
részesitette a HGAA-t.

Németorszdg 2009. aprilis 29-én bejelentette a Bizottsdgnak a
BayernLB szerkezetdtalakitdsira vonatkoz6 tervet, amely a
HGAA-t is érinti. Ausztria ugyanezen a napon benydjtotta a
HGAA  életképességének helyredllitdsdra vonatkozd tervet,
amelyet az osztrdk bankprogram az alapvetden stabil bankokkal
szemben kovetel meg.

A Bizottsig az N 25409 tgyben hozott 2009. mdjus 12-i
hatdrozatdban (a tovabbiakban: az eljards elinditdsirdl sz6lo
hatdrozat) kétségének adott hangot afelsl, hogy a BayernLB-
nek nydjtott tdmogatds OsszeegyeztethetG-e a belsé piaccal,
tovabba kétségbe vonta, hogy a HGAA alapvetGen stabil
bank-e, és azt, hogy az Ausztria dltal a HGAA-nak nydjtott
tdmogatds Osszeegyeztethet§-e az EUMSz. 107. cikke (3) bekez-
désének b) pontjaval.

Ausztria 2009. december 18-dn Gjabb tdmogatdsi intézkedé-
seket jelentett be.

A Bizottsdg a C 16/09 és az N 698/09 iigyben hozott 2009.
december 23-i hatdrozatiban dgy itélte meg, hogy a masodik
bekezdésben ismertetett, a HGAA javdra hozott intézkedések az
EUMSz. 107. cikke (3) bekezdésének b) pontja értelmében
mindaddig ideiglenesen Osszeegyeztethet6k a bels6 piaccal,
amig az érintettek hiteles szerkezetdtalakitdsi tervet nem nyd;j-
tanak be, és azt a Bizottsdg nem értékeli, de ez az idészak nem
haladhatja meg a hat hénapot. A Bizottsig ezzel egyiitt az
EUMSz. 108. cikkének (2) bekezdésében elGirt eljarast e kiegé-
szitd intézkedésekre is kiterjesztette.
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Ausztria 2010 dprilisdban benyujtotta a HGAA szerkezetatala-
kitdsi tervét.

A szerkezetdtalakitdsi terv és a tdmogatds bizottsdgi vizsgdla-
tanak lefolytatdsara figyelemmel Ausztria az intézkedések ideig-
lenes jovdhagydsinak meghosszabbitdsat kérte.

2. A HGAA JAVARA HOZOTT INTEZKEDESEK

A HGAA a BayernLB-t6l 700 milli6 EUR-ban, az Osztrdk
Koztarsasagtol pedig az alapvetd t6keelemekhez tartozd Partizi-
pationskapital formdjaban 900 milli6 EUR-ban részesiilt, tovabba
kotvénykibocsatdsaira az osztrdk siirg@sségi banktdmogatdsi
program keretében 1,35 millidrd EUR értékd likviditasi garanciat
kapott.

A HGAA ezenkivill a kovetkezd, a 2009. decemberi hatarozattal
ideiglenesen engedélyezett tdimogatdsi intézkedésekben részesiilt:

— 100 millié6 EUR 0Osszeg( ideiglenes kezességvallalds Ausztria
részérl az osztrdk siirg6sségi  banktdmogatdsi program
keretében, a nehéz helyzetbe keriilt bankokra alkalmazandd
feltételek szerint,

— 200 milli6 EUR 0sszegli feltSkésités Karintia tartomdny
részérdl, amely utdn els§ izben a 2013. zleti évben fize-
tendS 6 %-os osztalék,

— tovdbbi legfeliebb 350 milli6 EUR 0Osszegl feltGkésités
Ausztria részér6l az osztrdk siirgGsségi  banktdmogatdsi
program keretében, a nehéz helyzetbe keriilt bankokra
vonatkozé feltételek szerint,

— mintegy 200 millié EUR 6sszegii likviditdsi keret biztositdsa
Karintia tartomdny részérdl a fenndllo tizleti kapcsolatok
alapjan.

3. ERTEKELES

A Bizottsdg 2009. mdjus 12-i és 2009. december 23-i hati-
rozatdban mdr megéllapitotta, hogy a HGAA javdra hozott
intézkedések dllami tdmogatdsnak mindsiilnek.

Az el6z6 két hatdrozatban megfogalmazott, a tdmogatasi intéz-
kedések OsszeegyeztethetGségére vonatkozo eredeti kételyeket a
szerkezetdtalakitdsi terv benytjtdsa még nem oszlatta el.

A Bizottsdg kétségesnek tartja, hogy a bank dltalinos iizleti
modellje alkalmas-e az életképesség helyreallitdsara.

Ezenkiviil mivel a HGAA alacsony mindsitésti bank, és varha-
téan magas finanszirozdsi koltségekkel szembesiil a Karintia
tartomanyt6l kapott garancidk, valamint a koradbbi tulajdonos
BayernLB dltal nyujtott finanszirozdsi timogatas lejdrata kovet-
keztében, a Bizottsigban az is felmeriilt, nem lesz-¢ kénytelen a

HGAA alaposabban dtalakitani tizleti modelljét, ami kiilonosen
az alacsony drréssel mitkods kozfinanszirozasi tevékenységekre
lehet kihatdssal.

A Bizottsdg tovabbd ugy véli, hogy a HGAA-nak jelentds
eszkozminGségi problémakkal kell megkiizdenie, mivel hitel-
allomanydnak mindésége gyenge, és egyre romlik, tovdbbd a
Bizottsdg kétségbe vonja, hogy adott id§ alatt orvosolni lehet-e
a hattérben meghtiz6dd, dontéshozatallal és a kockdzatkezelési
folyamatokkal kapcsolatos problémadkat.

A Bizottsag ezenkiviil kétségbe vonja, hogy a bank képes-e sajt
t6kéjével a szerkezetdtalakitdsi kozleménynek megfelel6 megté-
rillést elérni, azaz a bank kockdzati profiljdnak megfeleld
hozamot elérni a t8kére, valamint kétségbe vonja azt, hogy a
bank képes-e a rendes piaci koriilmények kozott is megfeleld
megtériilést elérni, illetve id6vel az dllamtdl kapott t6két vissza-
fizetni.

A Bizottsdg ezenkivill azt is kétségbe vonja, hogy az Ausztria
altal az osztrak bankprogram értelmében a HGAA-nak juttatott
t6ke megfeleléen megtériil-e, mivel a bankot Ausztria a 2008.
decemberi t8keinjekcidkor alapvetSen stabilnak mindsitette,
ezért alacsonyabb kamatokat szdmitott fel neki. A Bizottsdg
emlékeztet arra, hogy 2009. mdjusi hatdrozatdban mdr kétségbe
vonta Ausztria arra vonatkozé megallapitdsit, hogy a bank
alapvetden stabil lenne.

Ami a versenytorzulds orvosldsat szolgdld intézkedéseket illeti, a
Bizottsag emlékeztet arra, hogy kétségbe vonta, hogy az
elirdnyzott intézkedések elegendGek-e a timogatds dltal elSidé-
zett torzuldsok megfelel§ korlitozdsihoz. Ugy tinik ugyanis,
hogy a HGAA dltal eladni tervezett iizletdgak nagy része els-
sorban veszteséges tevékenységekkel foglalkozik, ezért ezek
eladdsa mindenképpen szitkséges az életképesség helyredllita-
sahoz. Mésképp fogalmazva a Bizottsdg kétségbe vonja, nincs-e
szitkség tovabbi intézkedésekre a tdmogatds dltal elGidézett
versenytorzuldsok orvosldsihoz.

A LEVEL SZOVEGE

,The Commission wishes to inform your authorities that it has
further extended the procedure laid down in Article 108(2) of
the Treaty on the Functioning of the European Union (TFEU)
initiated on 12 May 2009 with its decision C(2009) 3811 final.
The Commission also prolongs the authorisation of the aid it
has temporarily found compatible with the internal market until
it has concluded its examination of the restructuring plan.

1. PROCEDURE

(1) By decision of 18 December 2008 the European
Commission approved in case N 615/08 emergency State
aid from Germany to BayernLB in form of a risk shield of
EUR 4,8 billion and a capital injection of EUR 10 billion on
the basis of Article 107(3)(b) TFEU for a period of six
months or until the submission of a credible and
substantiated restructuring plan for the bank (*).

(") Commission Decision of 18 December 2008 in case N 615/08
BayernLB, O] C 80/4 of 3 April 2009.
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(2) In the same month, BayernLB’s subsidiary Hypo Group
Alpe Adria (HGAA) received EUR 700 million from
BayernLB following large write-downs and losses. In
addition, HGAA received EUR 900 million in Tier 1
Partizipationskapital (') from the Republic of Austria on
the basis of the Austrian emergency bank support
scheme (2).

(3) On 29 April 2009, Germany notified a restructuring plan
for BayernLB (including HGAA) to the Commission. At the
same date Austria provided a viability plan for HGAA.

(4) In its decision of 12 May 2009 in case N 254/09 (}) the
Commission opened the formal investigation procedure,
raising doubts about the compatibility of the restructuring
aid to BayernLB with the internal market, in particular
whether the restructuring plan was apt to restore the
viability of BayernLB (“the opening decision”). In the
same decision, the Commission questioned whether
HGAA was fundamentally sound and it expressed doubts
regarding the compatibility with Article 87(3)(b) of the EC
Treaty, now Article 107(3)(b) TFEU, of the aid granted to
HGAA by Austria.

(5) Austria notified additional aid measures on 18 December
2009, including a temporary asset guarantee under the
Austrian scheme, a capital injection and a provision of
liquidity, see below point 19.

(6) In its decision of 23 December 2009 in cases C 16/09 and
N 698/09 (*) (“the rescue decision”) the Commission
extended the procedure in relation to the following
measures in favour of HGAA which it at the same time
found temporarily compatible with the internal market on
the basis of Article 107(3)(b) TFEU until the submission of
a credible restructuring plan and its assessment by the
Commission, but at most for a period of six months: a
temporary guarantee of EUR 100 million, a recapitalisation
of EUR 200 million by Land Carinthia, a further recap-
italisation for a maximum amount of EUR 350 million
and the liquidity provided by the Land of Carinthia. The
measures are described in detail in paragraph 19.

(7) In view of the ongoing assessment of the restructuring
plan and aid by the Commission, by letter dated
15 June 2010 Austria asked for a prolongation of the
temporary approval of the measures.

(8) Given the urgency to obtain a Commission Decision
before the expiry of the authorisation of the measures,
both Germany and Austria have exceptionally agreed
that the authentic language for this decision should be
English.

2. DESCRIPTION

(9) For a detailed description of the beneficiary and the aid
measures, reference is made to the opening decision and
the rescue decision.

(") Partizipationskapital has no voting rights.

() Commission Decision of 9 December 2008 in case N 557/08,
0] C 3, 8.1.2009, p. 2, Manahmen nach dem Finanzmarkt-
stabilitats- und dem Interbankmarktstirkungsgesetz fiir Kreditin-
stitute  und  Versicherungsunternehmen in  Osterreich, last
prolonged by Commission Decision of 16 December 2009 in case
N 663/09.

() O] C 134, 13.6.2009, p. 31.

(% O] C 85, 31.3.2010, p. 21.

2.1. The beneficiary

(10) HGAA is the sixth largest Austrian bank with a balance
sheet of EUR 41 billion as of 31 December 2009, corre-
sponding to roughly 15 % of Austrian GDP.

(11) HGAA is fully owned by the Austrian State after the
nationalisation of 23 December 2009.

(12) HGAA s active in 12 countries (Austria, Italy, Slovenia,
Croatia, Bosnia and Herzegovina, Serbia, Montenegro,
Germany, Liechtenstein (in  liquidation), Hungary,
Bulgaria, the Former Yugoslav Republic of Macedonia
and Ukraine). The business in Liechtenstein is in liqui-
dation. The bank is active in both banking and leasing,
but does not pursue both activities in all the countries
mentioned above.

(13) HGAA had pursued an aggressive growth strategy, in
particular aimed at taking advantage of the rapidly
growing markets in South-Eastern Europe. In the past
decade, HGAA entered Bosnia-Herzegovina, Serbia,
Montenegro, Bulgaria, the Former Yugoslav Republic of
Macedonia and Ukraine. In addition to those markets,
the group also entered Hungary and Germany during
that period.

(14) The bank has a substantial market shares in some of the
South-Eastern European countries in which it is active: its
market share in banking amounts to [>10 %] (*) in
Montenegro and [> 8 %] in Croatia, and its market share
in leasing amounts to over [>15%] in Croatia and
Slovenia, [> 20 %] in FYRoM and [> 30 %] in Montenegro.
The expansion strategy of the bank was facilitated by the
liability guarantees of the Land (federal State) Carinthia
amounting to about EUR 19 billion at the end of 2009,
which has enabled the bank to borrow money at
favourable conditions (°).

(15) Following the prospect of large losses and write-downs,
Austria acquired from each of the previous owners all
shares by contract for the symbolic price of one Euro
per owner in December 2009.

(16) HGAA has a rating below investment grade from Moody’s
(Baa2[P2[E) with a negative outlook.

2.2. The measures

(17) In December 2008, HGAA received EUR 700 million from
its majority owner at the time, BayernLB, which itself had
received State aid in the same month from the Free State
of Bavaria.

(18) HGAA received EUR 900 million in Tier 1 Partizipations-
kapital from the Republic of Austria and liquidity guar-
antees of EUR 1,35 billion for bond issues on the basis
of the Austrian emergency bank support scheme.

(*) Confidential information.

() This stems from the previously prevailing State guarantees for new
debt (“Ausfallshaftung”) from the Land Carinthia which was
abolished with a transitional period and a grandfathering clause in
2003.
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(19) In addition, HGAA received the following aid measures reduction of the risk weighted assets by [>50] %

(20)

(22)

temporarily authorised by the Commission’s December
2009 decision:

— a temporary guarantee of EUR 100 million by Austria
under the conditions for distressed banks under the
Austrian emergency bank support scheme,

— a recapitalisation of EUR 200 million by the Land
Carinthia with a dividend of 6 %, which will be due
for the first time for the business year 2013,

— a further recapitalisation by Austria under the
conditions for distressed banks under the Austrian
emergency bank support scheme for a maximum
amount of EUR 350 million,

— liquidity measures amounting to approximately EUR
200 million provided by the Land Carinthia in the
context of existing business relationships.

3. THE RESTRUCTURING PLAN

According to the submitted restructuring plan the
problems of HGAA are largely due to its aggressive
growth strategy pursued in recent years which in particular
aimed at taking advantage of the rapidly growing markets
in South-Eastern Europe. The economic conditions of
these countries have deteriorated significantly as a
prolonged period of strong economic growth has given
way to significant declines of real and nominal GDP.
Moreover, losses and in particular the increasingly large
share of non-performing loans were to a significant
extent caused by a lack of [...] proper control mechanisms

[.].

The submitted restructuring plan states that HGAA will
continue doing business in Austria, with a strong focus
on Carinthia, where it intends to pursue business in the
areas of retail clients, SMEs and selective corporate and
public finance. The bank envisages maintaining both
banking and leasing activities in [most countries of the
former Federal Republic of Yugoslavia]. However, it
intends to terminate its leasing activities in [...]. Leasing
and banking activities will be ended in [...]. In Austria, the
bank also plans to discontinue its cross-border financing
business and the financing of big ticket projects. HGAA
moreover plans to cease its risky project finance activities
and tourism projects as well as large tourism-based
financing activities. Leasing activities will focus on small
vehicle and other mobile assets. The new business for real
estate is planned to focus on selective opportunities only.

The overall aim of the restructuring plan is to focus on
small/retail business with less risk than before, which,
according to the bank, will enable it to rely on historically
grown competences, in which the bank has made profits
in the past, including during the financial crisis. The plan
provides for a balance sheet reduction amounting to
[>35] % by the end of the restructuring period and a

(23)

(27)

compared to the 2008 balance sheet. The reduction is
achieved mainly through putting some banks and leasing
activities in a run off mode or divesting them as explained
in paragraph 20.

The bank also plans to overhaul many of its procedures as
regards credit and leasing decisions as well as its overall
risk management framework. It intends to start an annual
risk review, to assess the risks inherent to any new product
it launches and has already started to apply a reworked
method of calculating its risk absorption quality on a
group level since June 2009. As a result of this process,
HGAA claims having already identified its major risk types.

According to the plan the economic problems of HGAA
were significantly influenced by the current financial crisis
which affected markets in South-Eastern Europe
particularly strongly. HGAA admits in that respect that
quality of its assets has deteriorated significantly, with
only [<40]% of its gross exposure having an internal
investment grade rating and with the share of problem
loans (1) when compared to gross exposure increasing
steadily since the beginning of 2008, reaching almost
[>15] % of the bank’s gross exposure. In 2009, the
amount of risk provisions of HGAA reached almost
[>150] % of the bank’s net interest revenues of that
year. It has to be noted that the leasing activities were
to a significant degree responsible for the encountered
asset problems.

The plan is based on the assumption of a significant
turnaround in the markets in which the bank is active,
forecasting a return to robust rates of growth in the
South-Eastern European countries.

4. ASSESSMENT OF THE AID
4.1. Existence of aid

As stated in Article 107(1) TFEU, any aid granted by a
Member State or through State resources in any form
whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects
trade between Member States, be incompatible with the
internal market, save as otherwise provided in the Treaty.

The Commission recalls that is has already established that
the measures granted to HGAA constitute State aid with
its Decisions of 12 May 2009 and 23 December 2009.

4.2. Compatibility of the Aid

The Commission must assess the continuation of all
emergency aid measures as restructuring aid, on the
basis of the submitted restructuring plan and against the
conditions of the Restructuring Communication (?).

(") Defined as a high likelihood that the borrower cannot repay the

loan, or if the payments are more then 90 days overdue. Taking
into account the lower payment morale in some of the markets
where HGAA operates, the bank has replaced the 90 days
criterion with a 180 days criterion in some countries.

() Commission Communication on the return to viability and the
assessment of restructuring measures in the financial sector in the
current crisis under the State aid rules (O] C 195, 19.8.2009, p. 9).
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(29) A restructuring plan needs to ensure that the bank is able previously projected potential losses could well increase

(1)

(32)

(34)

(35)

(36)

to restore long-term viability without continued State aid.
The restructuring plan also needs to provide for adequate
burden sharing, and limit the aid to the minimum
necessary. Finally, proportionate measures need to be

taken to limit the distortions of competition caused by
the aid.

The original doubts expressed in decision of 23 December
2009 have not yet been allayed by the submission of the
restructuring  plan  described above. Therefore the
Commission continues to have doubts as regards the
compatibility of the aid.

As regards the restoration of viability the Commission
firstly has doubts as regards the overall business model
of the bank, i.e. whether the presented plan of maintaining
some parts of the business in South-Eastern Europe (while
divesting or winding down others) combined with the
Austrian activities will enable the bank to create sufficient
profits to ensure long-term viability.

Importantly, the plan does not show in a satisfactory
manner that HGAA will indeed, as claimed, concentrate
on activities where it has also made profits in the past,
including during the financial crisis.

The Commission furthermore questions whether the
largely unregulated leasing activities would not need to
be scaled down further, given that they seem to have
been one of the main sources of HGAA’s problems in
the past.

In addition, given HGAA'’s low rating and prospective high
funding costs in light of the expiration of the guarantees
from the Land Carinthia and funding support from its
former owner BayernlB, the Commission questions
whether HGAA will not have to reorient its business
model more profoundly, which might in particular affect
its public finance business, which is characterised by
relatively low margins.

Furthermore, the Commission considers that HGAA has to
cope with significant problems given the low and still
deteriorating quality of its asset portfolio. In that regard
it can be considered as a difficult task to overhaul many of
the basic decision-making processes and its overall risk
management processes. The Commission doubts whether
such a large task can be implemented timely, given the
complexity of HGAA in many countries while avoiding
further problem exposures. The Commission also
considers that a significant part of the problems
encountered by HGAA were not mainly the result of the
deterioration of the economic situation in South-Eastern
Europe but rather of deep-rooted management problems.

The Commission recalls that it noted in the rescue decision
of 23 December 2009 that the external report commis-
sioned by HGAA and BayernlB has found serious
problems in the credit monitoring procedures of HGAA
as well as in its collateral valuation. As a result the

(37)

(39)

(41)

still further, in particular if the benign view concerning
loss-given-default ratios were not to materialise.
Moreover, the Commission doubts that the scenarios
applied by the external consultants at that time were
sufficiently prudent in relation to “a protracted global
recession” as specified in point 13 of the Restructuring
Communication. Therefore, the Commission continues to
have these doubts in relation to the return to long-term
viability of the rescued HGAA.

In addition to these previously expressed doubts the
Commission is concerned about the seemingly [...]
deterioration of asset quality and considers that this
could constitute a major threat to HGAA’s viability,
which is not addressed by the restructuring plan.

Moreover, the Commission questions whether the unsatis-
factory rating of HGAA can be improved sufficiently over
the course of the restructuring period in order to enable
the bank to raise both capital and funding on the markets,
which is a crucial prerequisite for the proposed business
model of the bank. The Commission notes in this respect
that the expiry of the liability guarantees of the Land
Carinthia entails the risk of rising long-term funding
costs for the bank. Furthermore, the Commission has to
examine whether the submitted underlying economic
assumptions included in the plan are prudent enough.

In addition, the Commission doubts that the bank would
be able to remunerate its own capital as required under
points 13 and 14 of the Restructuring Communication
which requires an appropriate return given the risk
profile of the bank and a remuneration at normal
market conditions or the repayment of capital over time.

As regards burden sharing, the Commission recalls its
doubts as to whether the burden sharing of the owners
(in particular BayernLB, Land Carinthia, GRAWE) has been
appropriate.

In addition, the Commission questions whether the
injected capital into HGAA by Austria under the
Austrian bank scheme is appropriately remunerated as
the bank had been considered as fundamentally sound
by Austria and benefitted therefore from cheaper remun-
eration rates. The Commission recalls that it has ques-
tioned that assessment at the time Austria submitted its
viability report for the bank and in the opening decision.

As regards measures for addressing competition
distortions, the Commission recalls its doubts that the
proposed measures are sufficient to adequately limit the
distortions created by the aid. In particular, most of
business HGAA plans to divest seems to concern loss-
making activities and be necessary for restoring viability.
In other words, the Commission doubts whether not more
measures are needed to address the distortions of
competition caused by the aid.
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5. CONCLUSION 6. DECISION
(43) All measures in favour of HGAA constitute State aid. The In view of the above, the Commission has decided:

(44)

(46)

Commission still doubts the compatibility of the aid
measures as regards the restoration of long-term viability,
burden sharing and measures to limit distortions of
competition.

In light of the doubts regarding the compatibility of the
aid with the Restructuring Communication, in particular
the failure of the current revised restructuring plan to
demonstrate the restoration of viability, proper burden
sharing and a sufficient degree of mitigation of
competition distortions, the Commission needs to further
investigate the measures and thus to extend the formal
investigation procedure pursuant to Article 108(2) TFEU.

However, the Commission has established that it can
authorise emergency measures temporarily if needed for
reasons of financial stability (*), when it cannot take a
final decision due to doubts on compatibility of the
measures as restructuring aid. In light of the ongoing
fragile situation of the financial markets the Commission
bases its assessment on Article 107(3)(b) TFEU as the
breakdown of a systematically relevant bank can directly
affect the financial markets and indirectly the entire
economy of a Member State.

The Austrian Central Bank has confirmed that HGAA is a
bank with systemic relevance for the financial market in
Austria but also in certain countries in South Eastern
Europe. Therefore the Commission prolongs the authori-
sation of the aid it has temporarily found compatible with
the internal market until it has concluded its examination
of the restructuring plan.

(') Commission Decision of 13 November in case C 15/08, Hypo
RealEstate, not yet published, and Commission Decision of
31 March 2009 in case C 10/09 ING (O] C 158, 11.7.2009, p. 13).

— to further extend the procedure as laid down in Article
108(2) TFEU initiated with its decision C(2009) 3811
final of 12 May 2009 and extended with its decision
C(2009) 10672 final of 23 December 2009, and

— to prolong the authorisation of the aid it has
temporarily found compatible with the internal
market by Decision C(2009) 10672 final until it has
concluded the examination of the restructuring plan
for Hypo Group Alpe Adria.

The Commission requests Austria to provide all
information necessary for the Commission to assess the
compatibility of the aid measures. Austria is requested to
forward a copy of this letter to HGAA immediately.

The Commission warns Austria that it will inform
interested parties by publishing this letter and a mean-
ingful summary of it in the Official Journal of the
European Union. It will also inform interested parties in
the EFTA countries which are signatories to the EEA
Agreement, by publishing a notice in the EEA Supplement
to the Official Journal of the European Union, and will inform
the EFTA Surveillance Authority by sending a copy of this
letter. All such interested parties will be invited to submit
their comments within one month of the date of such
publication.”



