Pécs Journal of International and European Law - 2017/11

International and Foreign Trends Regulating the
Freedom of Artistic Expression

Zsolt Cseporan

Assistant lecturer, University of Pécs Faculty of Law

Since the middle of the second decade of the 21st century, it can be observed that the concept of the role
of the state in the cultural sphere is changing again, especially in light of the growing demands by
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1. The Development of the Protection of Art under International Law

1.1. Introduction: Human Rights in International Law

In the process of recognising human rights, a major component was the appearance of these norms in
international law. The definition of the types, content, assurances, limitations and enforceability of
human rights became decisive after World War IL.!

Following World War II, the international protection of human rights played an increasingly important
role and responsibility, which — beyond the general documents — led to the birth of separate international
conventions on the individual groups of human rights. The principal characteristic of the development
of documents on international human rights was that initially, they were derived from national
fundamental rights catalogues® — i.e. constitutions of individual states — which, especially in the early
stages of development — inevitably, due to the historical, moral-philosophical background — stemmed
the approach and conception on natural law.? This tendency can also be currently observed in the way
states adopt a novel interpretation to certain human rights or introduce entirely new fundamental rights
in their constitutions. However, it is more characteristic for the current mode of action that human rights
recognised on international level affect national legal systems.* A major element of this process is the
manner in which national constitutional courts consider the relevant decisions of international legal

1J. Petrétei, Az alkotményos demokrécia alapintézményei, Dialég Campus, Budapest-Pécs, 2011, pp. 419.
2 7. Péteri. Az emberi és allampolgéri jogok torténetéhez, Jogtudomanyi Kézlény, Vol. 1998, No. 12, pp. 651.
3 q.v. A. Saj6, Szabadsag, emberi jog, alkotmanyossag, Magyar Tudomany, Vol. 1996, No. 1., pp. 3.

4 ¢f. Frangoise Dreyfus, Les droits economiques et sociaux dans quelques constitutions récentes, In L’Etat de droit. Mélanges
enl’honneur de Guy Braibant, Editions Dalloz, Paris, 1996, pp. 170.
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platforms — and their reasoning — as norms. Thus, human rights included in international documents
interact with fundamental rights of constitutions both in the sense of ontology and implementation.’

In universal international law, the first reference to human rights can be found in the Charter of the
United Nations signed in 1945, however, this document did not define these rights. The clear aim of
international cooperation is the promotion of and support for respecting human rights and fundamental
freedoms. The first systematic source of human rights is the Universal Declaration of Human Rights
proclaimed by the 3 United Nations General Assembly (10 December 1948) which is considered to be
an international catalogue and standard of the relevant rights®, yet it does not posess legal binding nature
and can be considered a soft law instrument — but nonetheless of huge significance.

The proclamation of the Universal Declaration had many consequences relevant to international law.
On one hand, the declaration became the authentic standard of interpretation for the human rights-
related provisions of the UN Charter; on the other hand, the fundamental principle that human rights are
universal became an intrinsic part of international law. Moreover, the declaration is considered to be a
common denominator for evaluating the human rights-related behaviour of the member states, and it
had an effect on international lawmaking in human rights.”

Subsequently, the General Assembly of the United Nations adopted two conventions: the International
Covenant on Civil and Political Rights and the International Covenant on Economic, Social and
Cultural Rights.® The former contains the oldest, so-called “first generation” human rights, while the
latter states the so-called “second generation” rights.

The development process of the European continent in this field represents a unique branch in the
international recognition of human rights. The European system of human rights protection is tied
primarily (though not exclusively) to the activities of the Council of Europe, whose highlighted goal is
the protection of ideas and values of the common European heritage as well as their implementation.’
Until today the Council of Europe has initiated 221 international conventions, the most important of
which is currently the Convention for the Protection of Human Rights and Fundamental Freedoms (also
known as European Convention on Human Rights) of 1950 which encompasses classic rights and
political freedoms.

The international appearance of human rights had far-reaching consequences, evoking quality changes
in the structure of international law, as it questioned the exclusive inter-state character of international
law by making natural persons the subjects of law and jurisdiction in a legal system separate from
national law.'

5T. Drindczi, A miivészet szabadsdganak 6sszehasonlité jogi elemzése, In M. Kocsis & P. Tilk (Eds.), A miivészet szabadsaga
— alkotmanyjogi megkozelitésben, Kodifikator Alapitvany, Pécs 2013, pp. 101.

6 Although the declaration remained a General Assembly resolution, which is not a binding instrument of international law, the
rights contained therein have become fully recognised.

7 G. Kardos, Az emberi jogokat védd nemzetkozi jogintézmények, In G. Halmai & A. G. Téth (Eds.): Emberi jogok, Osiris
Kiadé, Budapest, 2003, pp. 144.

8 The two conventions were implemented in Hungary in 1976 by law orders No. 8. and 9. — thus becoming part of the domestic
law.

9 For more details on the legal character of this heritage, q.v. J. Bruhdcs, Nemzetkozi jog II., Dialog Campus, Budapest-Pécs,
1999, pp. 208.

10 ¢f, Bruhécs, i. m. pp. 192.
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1.2. Recognition of Cultural Rights and Art by International Law

The recognition and definition of cultural rights lagged behind the declaration of civil, economic and
social rights on the international level and thus on the national level as well. Despite slow beginnings,
the activities of human rights bodies greatly contributed to the clarification of such human rights, the
components of which make it possible for individuals to take part in cultural life. Such are the following
fundamental rights, principles and prohibitions: equality, the principle of non-discrimination, the
freedom of non-intervention into the enjoyment of cultural life, the freedom to create, the freedom to
contribute to cultural life, the freedom to choose to take part in cultural life, the freedom of distribution,
the freedom of international cooperation, the freedom to participate in the definition and implementation
of cultural policies. All of these show that cultural rights are inseparable parts of human rights — despite
the fact that not all of the above can be qualified as fundamental rights."*

1.2.1. The Universal Declaration of Human Rights

Primarily, the Universal Declaration of Human Rights shall be examined as the first relevant document,
to consider whether the freedom of art was recognised upon the international appearance of human rights
— i.e. in the mid-20" century.

The answer to the question is clear from the text. Article 22 of the declaration contains the following
regulation: “Everyone, as a member of society, has the right to social security and is entitled to
realization, through national effort and international co-operation and in accordance with the
organization and resources of each State, of the economic, social and cultural rights indispensable for
his dignity and the free development of his personality.”**

I wish to draw attention to two elements of the wording in the regulation cited above. The first comes
from a strictly textual approach: the document does not contain expressis verbis the freedom of art, it
only mentions cultural rights, the meaning of which in the given historical context was identical to the
characteristics of minority rights.'® The second is the expression “entitled to” which does not recognise
the protected values in question in the form of their subjective, vested right and thus ultimately, are not
compelling or enforceable.

Apart from Article 22, the matter is also regulated in Article 27: “(1) Everyone has the right freely to
participate in the cultural life of the community, to enjoy the arts and to share in scientific advancement
and its benefits. (2) Everyone has the right to the protection of the moral and material interests resulting

from any scientific, literary or artistic production of which he is the author.”"*

With this article the declaration came one step closer to stating the protection of art in international law,
however its recognition as a human right was still yet to come. On one hand, the regulation provides no
protection for the creative process of art, but rather the right to enjoy art, which is the passive, receptive
side of artistic life. On the other hand, the text of the second sentence focuses on the result of the relevant
activity, thus the artwork itself, phrasing it as a market term (“product”), highlighting therefore its use
— the expressions of moral and material interests clearly refer to copyright protection. On the other hand,

' Tn detail q.v. Drin6czi, i. m. pp. 102.
12 Art. 22 of the Universal Declaration of Human Rights.
13i.b.

14 Art. 27 of the Universal Declaration of Human Rights.
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the freedom of art does not appear in either the object of the regulation or the type of the norm, as these
would require the characteristics of a fundamental right — yet Article 27 attaches no such significance
to the creative process.

1.2.2. The International Covenant on Civil and Political Rights

The status set forth in the Universal Declaration of Human Rights remained unchanged until the
adoption of the International Covenant on Civil and Political Rights. With said document, however, a
clear development of law could be observed, as the freedom of artistic expression appeared imbedded
into the freedom of expression: “2. Everyone shall have the right to freedom of expression; this right
shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of
frontiers, either orally, in writing or in print, in the form of art, or through any other media of his
choice.””

In this way, the International Covenant on Civil and Political Rights took the first step towards the
recognition of the freedom of art. The covenant provides for the explicit fundamental rights protection
of the relevant right within the framework of one of the most important first generation human rights,
the freedom of expression. However, beyond stating legal protection, the document regulates not only
the content but also the standards of limitation: “3. The exercise of the rights provided for in paragraph
2 of this article carries with it special duties and responsibilities. It may therefore be subject to certain
restrictions, but these shall only be such as are provided by law and are necessary: (a) For respect of
the rights or reputations of others; (b) For the protection of national security or of public order (ordre
public), or of public health or morals.”*®

Firstly, I wish to point out the declaration of the responsibility tied to the freedom: apart from an
individual autonomy, the UN General Assembly prescribed a safeguard obligation to the benefit of the
subjects of law, in the case of a lack of public authority non-intervention. It is important to note the
formal precondition of the limitation, which prescribes the necessity to legally regulate public
intervention. Finally, artistic opinion must be deferred in two cases: on one hand, in respect to the rights
of other people, and on the other hand vis-d-vis public order and morals. Thus, the limitation of the
freedom of expression and art is tied to the application of the fundamental rights test.

1.2.3. The International Covenant on Economic, Social and Cultural Rights

Simultaneously and parallel to the International Covenant on Civil and Political Rights, the UN General
Assembly created — specifically for the purpose of regulating cultural rights — the International Covenant
on Economic, Social and Cultural Rights as well. On the formulation of the fundamental rights
characteristic of art, the document — due to its nature — must meet certain criteria: “1. The States Parties
to the present Covenant recognize the right of everyone:(a) To take part in cultural life;(b) To enjoy the
benefits of scientific progress and its applications;(c) To benefit from the protection of the moral and
material interests resulting from any scientific, literary or artistic production of which he is the author.
2. The steps to be taken by the States Parties to the present Covenant to achieve the full realization of
this right shall include those necessary for the conservation, the development and the diffusion of science

15 Art. 2 of the International Covenant on Civil and Political Rights.
16 Art. 3 of the International Covenant on Civil and Political Rights.
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and culture. 3. The States Parties to the present Covenant undertake to respect the freedom
indispensable for scientific research and creative activity.”"’

Through this regulatory scheme, the covenant assumed a direction unlike any other international norm.
Article 15 is able to encompass almost all aspects of the constitutional models of art. On one hand, item
no. 1 adopts the ownership-like approach of artistic activity from Article 27 of the Universal Declaration
of Human Rights. Although this measure is not synonymous with the fundamental rights protection
outlined above, it is still considered a freedom-type regulation. On the other hand, item no. 2 requires
active participation from the states in relation to issues of culture, however this can be indirectly assumed
to extend to art as well. Finally, item no. 3 regulates the status negativus behaviour of the state towards
respecting the freedom of artistic activity, which directly reinforces its freedom-like nature and may be
regarded as an implicit forerunner of the principle of state neutrality.

2. The European Curve of the Recognition of Art as a Fundamental
Right

2.1. The European Convention on Human Rights and the Case-law of the
European Court of Human Rights

The European Convention on Human Rights (hereafter ECHR) and the activities of the European Court
of Human Rights (hereafter ECtHR) belong to the previously outlined developments. Article 10 of the
above-mentioned convention is to be applied for the protection of artistic expression: “Everyone has
the right to freedom of expression. This right shall include freedom to hold opinions and to receive and
impart information and ideas without interference by public authority and regardless of frontiers. This
Article shall not prevent States from requiring the licensing of broadcasting, television or cinema

enterprises. "

It is absolutely clear from the text of the international convention that the norm lacks the individual
protection of art, therefore its human rights protection shall be secured within the framework of the
freedom of expression.'® This enhances the role of the European Court of Human Rights in the European
protection of the fundamental rights of artists.

It is apparent from the case-law of the ECtHR that artistic expression prevails within the boundaries of
the freedom of expression — as an indication that the document does not qualify the freedom of art as a
independent human right. As a rule of thumb, it can be stated that the ECtHR provides a relatively broad
field for discretion of the member states.?’ Additionally, it is noteworthy that in the case-law of the court,
the higher level of protection of the freedom of art in relation to the freedom of expression was mainly
ruled in flagrant cases, when artists were punished with imprisonment for their works of art.*'

17 Art. 1-3 of the International Covenant on Economic, Social and Cultural Rights.
18 Art. 10 of EHCR.

19 ¢f, H.J. Blanke, Kommunikative und politische Rechte, In D. Merten & H.J. Papier (Eds.), Handbuch der Grundrechte in
Deutschland und Europa, Band VI/1 Europdische Grundrechte I, C. F. Miiller, Heidelberg, 2010, pp. 233.

20 A. Grad & M. Weller, A strasbourgi emberi jogi birdskodés kézikényve, HVG-ORAC, Budapest, 2011, pp. 570.

21 q.v. Handyside v. the United Kingdom judgment of 7 December 1976, Series A no. 24; Miiller and Others v. Switzerland
judgment of 24 May 1988, Series A no. 133; Scherer v. Switzerland judgment of 25 March 1994, Series A no. 287; Otto-
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2.2. Arts in European Union law: the Charter of Fundamental Rights of the
European Union

The mechanism of protecting fundamental rights of the European Union is closely related to the Charter
of Fundamental Rights of the European Union® (hereafter: Charter) therefore, prior to the assessment
of artistic aspects, it is required to discourse on the nature and application thereof.

Although the Treaty of Lisbon has raised the Charter to the level of the Treaties, it was prepared to be a
declaration only and not an applicable, contractual text. Thus, it lists the rights, yet the restrictions and
content of the rights cannot be determined in advance in abstracto.?® Furthermore, the member states
sought to determine the application of the Charter based on interpretative rules. These appear in the
following general provisions.*

Firstly, in the scope of application, Art. 51(1) of the Charter states that, in accordance with the principle
of subsidiarity, the Charter is addressed to the institutions, bodies, offices and agencies of the Union. At
the same time, it can be ascertained that the requirement to respect fundamental rights defined in the
context of the Union is only binding when the member state applies Union law.? This in turn means
that the Charter does not ensure the protection of fundamental rights in general and sets the boundaries
of the protection of fundamental rights, rationae materiae,”® by the European Union. Secondly, the
Charter may not extend the scope of the European Union law beyond the competence of the European
Union, and it may not establish new competencies or modify the existing rights in any event.?” Thirdly,
regarding the effect and interpretation of the rights and principles declared in the Charter, Art. 52, on
one hand, contains the rules on the limitation of the rights and principles with particular emphasis on
the principle of proportionality; on the other hand, it provides for consistency between the Charter and
the ECHR by ensuring more extensive protection of rights; finally, it refers to taking national law into
account. Fourthly, by determining the level of protection, Art. 53 states that the interpretation of the
Charter may not result in the restriction of the content of human rights and fundamental freedoms. Based
on this, the principle of “the most favourable provision” must be applied: the level of protection provided

Preminger-Institut v. Austria judgment of 20 September 1994, Series A no. 295-A; Karatas v. Turkey judgment of 8 July 1999,
no. 23168/94; Polat v. Turkey judgment of 8 July 1999, no. 23500/94.

22 At the time of the establishment of the European Economic Community, the founding fathers omitted the catalogue of human
rights from the foundational treaty, and initially the attitude of the Court of Justice of the European Union was also moderate
in the elaboration of human rights as part of Community law. However, this approach has later been reversed so that the national
courts and constitutional courts would not to be entitled to override the provisions of Community law on grounds of the
protection of fundamental rights. Thereafter, the Charter of Fundamental Rights was the next milestone concerning the
incorporation of fundamental rights into EU law, though until 2009 it constituted only soft law and not a rule binding for the
member states.

cf. E. Szalayné Sandor, Gondolatok az Eurépai Unié alapjogi rendszerének metamorfézisardl, Eurdpai jog, Vol. 2003, No. 2,
pp. 9-16.; M. Weller, Az Eurépai Uni6 Alapjogi Kartdja, Acta Humana, Vol. 2001, No. 43, pp. 31-44.; and F. Gardos-Orosz,
Az Eurépai Uni6 alapjogvédelmi rendszere és az Emberi Jogok Eurdpai Birésdga — A kett8s eurdpai alapjogvédelem és a
magyar alkotmanyjog, Jog — Allam — Politika, Vol. 2011, No. 4, pp. 80-82.

23 L. Blutman, Az Eur6pai Unio joga a gyakorlatban, HVG-ORAC, Budapest, 2013, pp. 523.

24 q.v. M. Niedobitek, Die Grundrechte charta der Europdischen Union, In D. Merten & H.J. Papier (Eds.), Handbuch der
Grundrechte in Deutschland und Europa, Band VI/1 Européische Grundrechte I, C. F. Miiller, Heidelberg, 2010, pp. 970-976.

%5 A. Osztovits (Ed.), Az Eurdpai Unio6rol és az Eurépai Uni6 Miikodésérdl szo16 szerz6dések magyarazata 1., CompLex Kiadd,
Budapest, 2011, pp. 569.

26 Blutman, op. cit. pp. 83.
27 Art. 51 (2) of the Charter of Fundamental Rights.
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by the Charter may not be lower than the protection afforded by the ECHR.?® Finally, Art. 54 contains
the prohibition of the abuse of rights which emphasises the conditional nature of this principle: the
breach thereof is always accompanied by the breach of some other right or freedom.*

In light of the above, the artistic element of the protection of fundamental rights by the European Union
is incorporated in Art. 13 of the Charter, where the freedom of the arts is expressis verbis declared:
“Article 13 - Freedom of the arts and science

The arts and scientific research shall be free of constraint. Academic freedom shall be respected.”*
This text treats the elements relating to artistic works specifically and as an independent human right,
when stipulating the nature thereof as a freedom.

The European Union’s accession to the ECHR is intended to bind the latter two levels of the three-level
fundamental rights protection, i.e. the three levels being the national constitutional, Union and
international law levels,* the relationship of which is markedly expressed in the interpretative rules of
the Charter.*

As the case-law of the Court of Justice of the European Union does not include interpretative standards
concerning the content of the freedom of art, the succinct wording of the provision simply suggests that
the Charter considers the human rights institution of art a freedom implying the definition of the
individual right as broadly as possible.** Moreover, the freedom of art is the fundamental rights core of
the freedom of expression, thus regarding this institutional context — as confirmed by the literature®* —
the restriction of arts can be closely related to the freedom of expression.®

Furthermore, the institutional contexts of the freedom of arts should be considered: the content and the
scope of this right are identical to the content and the scope of the rights provided for in Art. 10 of the
ECHR, as the latter is identical to Art. 11 of the Charter on the freedom of expression. The intellectual
property protection should also be emphasised as a form of the right to property which is specifically
mentioned in Art. 17.%¢

In summary, the fundamental rights foundation of arts in international law has been the outcome of a
lengthy process: it was not declared in any convention other than the Charter as a direct and independent
human right. For the sake of completeness, it must be stated that although this is not true in the case of
the freedom of artistic activity, the expression- or property-based concept of art is contained in all
international documents.

28 Osztovits (Ed.), op. cit. pp. 575.
2 Osztovits (Ed.), op. cit. pp. 576.
30 Art. 13 of the Charter of Fundamental Rights.

31 q.v. E. Szalayné Séandor, Alapjogok (eurdpai) valasziiton — Lisszabon utan, Jogtudomanyi Kézlony, Vol. 2013, No 1, pp.15-
27.

32 q.v., in particular, Art. 52 and 53 of the Charter of Fundamental Rights

33 In relation to this, q.v. the issue of fundamental right-related legal capacity in the freedom of arts. Zs. Cseporan Zsolt,
Miivészet és emberi jogok, Jura, Vol. 2015 No. 2, pp. 20-27.

34 q.v. A. Koltay, A miivészet szabadsaga: a nem létez§ alapjog, Pdzméany Law Working Papers, Vol 2016, No. 4.
35 Osztovits (Ed.), op. cit., pp. 494.
36 q.v. Drin6czi, op. cit., pp. 105.
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3. Trends of national legislation

In the remainder of the paper, I will abandon the solutions of international law and aim to assess the
basic laws of other countries, where the focus of the analysis is based on the constitutional triad model
of arts.

3.1. The system of national legislations

3.1.1. The depths of constitutional provisions

The depth of the provisions indicates the level of detail of the analysed state’s constitution in relation to
the given subject. In this regard, the key aspects to be examined are the structure of the state (federal or
unitary), the characteristics of the state arising from its historical limitations (multi-ethnic, multilingual
or other), the era of the adoption of the constitution (19*, 20" or 21% century), and the possibility to
amend the constitution (inflexible or flexible). These factors have a significant impact, on the structure
of the constitution and also the elaboration thereof in the light of the specific provision.*”

In the case of federal states, it is the cardinal task of the constituent organ to provide for the distribution
of powers between the federal state and the (member) states (Bunds, cantons, communities, etc.). This
also applies to states with autonomous communities or territorial units with a special status, since these
can be typically linked to specific minorities. The distribution of powers shall, in particular, mean the
demarcation of the legislative and the executive competencies: such states determine at the constitutional
level the exclusive powers of the federal state and the state parliament. Specifically: which are the
functions that may be performed by the federal state jointly with the territorial units and which are fields
in which decisions may be made only at local level. In practice, in the case of federal states, culture and
arts are regulated at local level, while the protection of the national cultural heritage falls within the
competence of the state.* Conversely, the constitutions of multi-ethnic or multilingual states state in
greater detail the rights of minorities to identity, cultural autonomy and language.*

3.1.2. The content of constitutions

When examining the content of the constitutions, the legal value in focus — in this case, the freedom of
arts — in certain states is not mentioned expressis verbis, but rather the freedom of speech together with
the prohibition of censorship constitute the content of the constitution. These legal systems broadly
interpret the relevant constitutional provision and consider arts as the integrated part of the freedom of
expression.

When we examine how the freedom of arts is reflected in the constitutions of certain states and what
kind of correlations it indicates, we may find the following expressions: 1) the protection of cultural

%7 Drinéczi, op. cit., pp. 106.
38 In detail g.v. Drinéczi: op. cit., pp. 107.
39 Ibid.
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wealth and the right to culture,*’ 2) freedom of arts, 3) protection of intellectual property,* and 4) the
promotion, support of culture and/or arts.*

3.2. The models of certain states

I shall demonstrate the foreign legislation in relation to the freedom of arts through the analysis of the
constitutional practice of non-randomly chosen states. In regards to the states detailed below, I
considered their legal systems, constitutional traditions, geographical locations and historical
limitations. Therefore, I shall demonstrate the two main types of European continental law,* the German
and Latin schools through the legislation of Germany and Italy. Furthermore, I shall analyse the basic
laws of Sweden from the Nordic region and the Czech Republic from the Central European region, while
I will demonstrate the tendencies of the Mediterranean and the Balkan region through the example of
Croatia and Greece. Finally, I shall analyse the characteristics of the overseas legal system in light of
the Constitution of the United States of America.

3.2.1. Germany

Art. 5 of the Constitution of the Federal Republic of Germany (1949 Grundgesetz-GG) provides for the
protection of fundamental rights related to the means of expression in three separate Sections.
Accordingly, the first Section covers the freedom of expression and the freedom of press with special
reference to the means of expression and the prohibition of censorship. The second section states the
restriction test of these rights, while the third Section declares the cultural rights — namely the freedom
of arts, science and teaching. The Federal Constitutional Court and the Federal Administrative Court
argue that the order within the Article was not a coincidence as the second section (the rule on the
restriction) only applies to the freedom of expression and press.**

The wording of the third Section relevant to the theme is the following: “Arts and sciences, research and
teaching shall be free. The freedom of teaching shall not release any person from allegiance to the
constitution.”*

40 q.v. Art. 23 of the Constitution of the Kingdom of Belgium, Art. 9 of the Constitution of the Italian Republic, Art 8 of the
Constitution of Malta, the Preambles of the Constitutions of the Kingdom of the Netherlands and Spain, Art. 61 and 71 of the
Constitution of the Republic of Slovenia, Art. 42.1 of the Constitution of the Republic of Lithuania. Moreover, the Constitution
of the Portuguese Republic contains the right to cultural enjoyment and creation (Art. 78), the freedom to access the products
and values of culture and the right to access culture is provided for in the Constitution of Romania (Art. 33) and in the Polish
basic law (Art. 6).

41 Constitutionally determining the protection of intellectual property is the solution of the more recent constitutions. Art. 113
of the Constitution of the Republic of Latvia and Art. 39 of the Constitution of the Republic of Estonia protect the copyrights
and patent rights, while Art. 60 of the Slovenian basic law guarantees other rights deriving from artistic, scientific, research,
and invention activities.

42 In detail g.v. Drinéczi, op. cit., pp.108-109.

43 Constitutionally determining the protection of intellectual property is the solution of the more recent constitutions. Art. 113
of the Constitution of the Republic of Latvia and Art. 39 of the Constitution of the Republic of Estonia protect the copyrights
and patent rights, while Art. 60 of the Slovenian basic law guarantees other rights deriving from artistic, scientific, research,
and invention activities.

4 Drindczi, op. cit., pp.115.
4 Art. 5 (3) of the Constitution of the Federal Republic of Germany.
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The German solution clearly shows that it applies the universal model of the protection of arts at the
constitutional level: “arts shall be free”. The laconic wording of the GG leaves much room for such
interpretation of the constitution which clarifies the content of the provision. First and foremost, the
emphasis of the character of an individual right is obvious as this is what can be first inferred from the
attributive “free”. The quality of being a direct fundamental right is the backbone of the constitutional
norm: it conferred public prerogatives on individuals. However, this allowed the German Federal
Constitutional Court to identify several safeguards that are state-side criteria apparent from the
provision. This includes the relationship between arts and the cultural state as the objective aspect of the
fundamental right.** However, the neutrality of state considered to be the third model of arts does not
strongly appear in an independent form in the German constitutional mindset, instead the objective
obligation of institutional protection is typically emphasised.

3.2.2. Italy

The Constitution of the Republic of Italy (1948 Constituzione della Repubblica Italiana) provides for
the freedom of arts in a unique way. The basic law recognizes the constitutional value at hand as an
independent fundamental right, however, while it declares the freedom of expression among the civil
rights, the freedom of arts is declared in Chapter Two, thus in moral and social relationships.

Accordingly, Sec. 33 (1) of the Constitution applies the following terminology: “The Republic
guarantees the freedom of the arts and sciences, which may be freely taught.”*

The Italian constitutional body also applied the general definition of declaring arts a fundamental right
which gives room for complex interpretation. However, the individual right aspect should, by all means,
be highlighted. Furthermore, the expressis verbis declaration of the teaching of arts among the freedoms
is also a unique solution. The special significance of this resides in the fact that not only does the Ttalian
basic law provide a parallel listing of cultural rights — that is the right to education, the freedom of
science and arts — but also treats them as an inseparable entity. In the light of arts, this also means that
through the right to education the infrastructural background thereof is elaborately outlined. However,
the commentaries on Art. 33, which declares the freedom of arts and science, did not provide clear
answers to the interpretation of the term ‘arts’, contrary to the detailed description of ‘science’. When
interpreting the free expression of the works and values of art, Art. 21 of the Constitution declaring the
freedom of expression is generally referred to, which allows for the free manifestation of thoughts orally
or in writing. However, the canon related to the artistic value of these “products”, the form of
manifestation or the criteria of their assessment remain unclear.*

3.2.3. Sweden

Following World War II, the Constitution of the Kingdom of Sweden (1991) was significantly altered
as a result of the constitutional process of 1975 and the expansion of the catalogue of human rights. In
contrast, the Swedish basic law does not grant individual fundamental rights protection to the freedom
of arts: under Art. 13 (2), the protection of artists applies only within the context of the freedom of
expression. As far as the fundamental right at hand in concerned, none of the elements of the triad model

4 q.v. BVerfGE 35, 79 (331).
47 Sec. 33 (1) of the Constitution of the Republic of Italy.
4 q.v. Drin6czi, op. cit. pp. 120.
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of arts is recognized in Sweden: “In judging what restrictions may be made by virtue of Paragraph (1),
particular regard shall be paid to the importance of the widest possible freedom of expression and
freedom of information in political, religious, professional, scientific and cultural matters.”*

The Swedish constitutional body did not consider the separate declaration of the freedom of arts to be
important, but within the freedom of expression, as part of the category of cultural matters, the freedom
of arts can be considered implicitly protected. Additionally, the freedom of arts is protected in such a
way that the degree of state interference was noticeably restricted compared to the freedom of
expression. Furthermore, Art. 19 states that “Authors, artists and photographers shall own the rights to
their works in accordance with provisions laid down in law.”*® Therefore, apart from the opinion-
based concept, the Swedish system of protection of fundamental rights treats private law (copyright)
protection as a guarantee provided for in the constitution — supplementing the scope of the
fundamental rights guarantee.

3.2.4. The Czech Republic

The Constitution of The Czech Republic (1992) does not contain the catalogue of fundamental
rights with the Charter of Fundamental Rights and Freedoms as the source thereof. Under Art. 112
(1) of the Constitution, the latter collection of norms forms a part of the constitutional order of the
state.”! The Charter contains the specific fundamental rights classified, in relation to which we can
also conclude that the freedom of arts is provided for, not only separately from the freedom of
expression but also in a separate chapter. While the latter can be found in Art. 17 among the political
rights of the chapter entitled “Human rights and fundamental freedoms”, the former is stated
amongst economic, social and cultural rights. Accordingly, Art. 34 (1) of the Charter should be
reviewed, the wording of which is the following: “The rights to the fruits of one’s creative intellectual
activity shall be protected by law.”>*

The term of “the fruits of one’s creative intellectual activity” of the basic law allows us to draw three
conclusions. Firstly, by applying the attribute “intellectual”, not only the artistic but also the scientific
products are granted constitutional protection, including all the “products” of cultural rights in a broader
sense. Secondly, the Czech constitution does not provide for the traditional character of the freedom of
arts, that is the protection of creative work as specific expression, either. It focuses instead on the result
thereof, the works of art or science. Thirdly, the level of legislation on the protection of the fruits of
one’s creative intellectual activity is noteworthy, as the normative text makes it clear that it safeguards
the right within the framework of laws and not within a direct constitutional framework. Moreover, the
protection of artistic work may be expressed through the right to freedom of expression, as a specific
auxiliary solution.

4 Art. 13 (2) of the Constitution of the Kingdom of Sweden.
50 Ibid. 919.

51 Tt must be noted that the Charter — resulting from the historical limitations of its adaptation — is the persistence of the
Czechoslovakian constitutional order. In detail q.v. J. Pauer, VomGebrauch des Rechts. Die Tschechische Republik auf dem
Wegzum Rechtsstaat In W. Eichwede (Ed.), Recht und Kultur in Ostmitteleuropa (Analysenzur Kultur und Gesellschaft
imostlichen Europa. Band 8), Forschungstelle Osteuropa — Edition Temmel, Bremen, 1998, pp. 312-316.

52 Art. 34 (1) of the Charter of Fundamental Rights and Freedoms.
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3.2.5. Croatia

In relation to the recognition of cultural rights, the provisions of the Constitution of the Republic of
Croatia (2010) support the assumption of the literature that the basic laws of the Eastern bloc states —
due to their late adoption — contain detailed provisions on economic, social and cultural rights.>® This
also applies to the complex recognition of the freedom of arts, compared to the solutions of Western
states. Art. 69 of the constitution of Croatia states the protection of cultural rights, thus the declaration
of the fundamental rights protection of arts: ,, The freedom of scientific, cultural and artistic creativity
shall be guaranteed. The state shall encourage and support the development of science, culture and the
arts. The state shall protect scientific, cultural and artistic assets as national spiritual values. The
protection of moral and material rights deriving from scientific, cultural, artistic, intellectual and other
creative efforts shall be guaranteed.”**

The constitutional body provides three-way protection to the freedom of arts. Firstly, it recognizes the
fundamental rights quality of the freedom of arts when mentioning the freedom of artistic creativity as
the substance of the fundamental right. Secondly, it sets forth the state’s unique active role within the
framework of its objective institutional protection obligation by using the term ‘support’ in connection
with the development of arts. Thirdly, it explicitly refers to the products of artistic activities —i.e. artistic
works — and it also indicates the reason thereof: namely, the intellectual values of the Croatian people.
Moreover, the protection of copyrights — moral and material rights — stemming from the right to property
can be detected here as well.

Through this solution, the Croatian constitution incorporates two elements of the triad model of the
freedom of arts expressis verbis into the scope of the constitutional protection — thus providing a more
complex protection for the individuals and the art scene compared to the states listed above.

3.2.6. Greece

The current Greek constitution (Constitution of the Hellenic Republic) was adopted in 1975 and it has
been amended only three times since then. Nevertheless, the protection of arts — or cultural rights, in a
broader sense — has an extensive protection system. The constitutional body provided for the issue of
the freedom of arts in Part Two of the basic law, among the individual and social rights, in Art. 16 (1).
Pursuant to this “art and science, research and teaching shall be free and their development and

promotion shall be an obligation of the State.”>

On one hand, the constitution declares the general definition of the freedom of arts by placing the
freedom at the beginning of the paragraph. Just as in the case of the previously discussed states, this
results in the freedom of the individual, maintaining the public authority status negativus. On the other
hand, similarly to the Croatian solution, the constitutional body specifically provides for the active
obligation of the state concerning the development of arts — this constitutes the objective side of the
fundamental right. Nevertheless, the order of the cultural rights in the Greek constitution may be of
interest: art is at the forefront of the provision, preceding the right to the freedom of science and the
right to education.

53 q.v. Drinéczi, op. cit., pp. 101.

54 Art. 69 of the Constitution of the Republic of Croatia.
55 Art. 16 (1) of Constitution of the Hellenic Republic.
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3.2.7. The United States of America

The First and Fourteenth Amendments of the Constitution of the United States of America protect the
works of art — regardless of the medium of its conveyance or the content, the quality or the unpopular
nature thereof.”® Accordingly, the process of artistic creation and the result thereof are granted
constitutional protection, at the same level of completeness as verbally uttered or printed words, as art
is also “speech”.”” This means that the solution of the United States also fails to recognize the freedom
of arts as an independent fundamental right,® yet this isn’t necessary as the freedom of speech has
prominence in its constitutional system®® within which artistic expression is also granted protection.®

In this respect, the Supreme Court has not given — and could not give — a precise definition of what it
considers art (creative art, artistic performances), rather choosing to decided on a case-by-case basis.®!
What is certain is that art which contains political opinion always falls under constitutional protection.
However, it seems as though in some cases “purely artistic” art has less worth.®

4. Summary

After reviewing the fundamental rights provisions of international conventions, it can be established that
the human rights quality of the freedom of arts expressis verbis is solely characteristic of the Charter of
Fundamental Rights of the European Union. In general, the other relevant and significant international
conventions provide for artistic expression within the scope of the freedom of expression, in some cases
supplementing this protection with the property right protection of artistic products.

The various national solutions paint a rather heterogeneous picture. The model constitutions of the
German and Latin branches of European continental law recognize the freedom of arts as a subjective
right, but the objective side may only be inferred from the case law of the constitutional courts. Neither
the Swedish nor the Czech constitutional bodies declared the independent protection of the freedom of
arts: the former refers to the extensive protection of cultural rights within the freedom of expression,
whilst the latter highlights the result of artistic expression. However, the two states of the Mediterranean
and Balkan region reviewed above play a pioneering role in terms of fundamental rights protection — at
least compared to the former constitutional terminologies. The Croatian and Greek constitutions protect
the art scene, concerning both its subjective and objective aspects — additionally, it provides a
particularly active attitude in relation to the latter component.

56 Drindczi, op. cit., pp. 121.

57 R. M. O’Neil, Artistic freedom and academic freedom, Law and Contemporary Problems, Vol. 1990, No. 3, pp. 177-178.;
J.E. Rothman, Freedom of Speech and True Threats, Harvard Journal of Law & Public Policy, Vol. 2001, No. 25, pp. 283.

58 q.v. R.P. Bezanson, Art and the Constitution, University of lowa Legal Studies Research Paper, Vol. 2008, No. 08-12.

5 R.A. Sedler, Freedom of Speech: The United States versus the Rest of the World, Wayne State University Law School
Research Paper, Vol. 2006, No. 07-21.

60 J.G. Murphy, Freedom of Expression and the Arts, Arizona State Law Journal, Vol. 1997, No. 29, pp. 549.
61 In detail g.v. R.P. Bezanson, Art and Freedom of Speech, University of Illinois Press, 2009.
62 O’Neil, op. cit., pp. 178., 179., 181.
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