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Kofi Annan was, of course, right. He said in a BBfferview in September
2004 that 'l hope we do not see another Irag-typeration for a long time—
without UN approval and much broader support frominternational commu-
nity’. He believed there should have been a seddNdresolution following
Irag's failure to comply over weapons inspectigh®d it should have been up
to the Security Council to approve or determine cbasequences, he added.
When pressed on whether he viewed the invasiomagf &s illegal, he said:
'Yes, if you wish. | have indicated [in March 2008]was not in conformity
with the UN charter from our point of view, frometfCharter point of view, it
was illegal.

Mr Annan's comments provoked angry suggestions feoformer Bush ad-
ministration aide that they were timed to influetice US November election.
| think it is outrageous for the Secretary-Gengwdlo ultimately works for the
member states, to try and supplant his judgementhfe judgement of the
member states’, Randy Scheunemann, a former advidd& Defence Secre-
tary Donald Rumsfeld told the BBCSimilar statments were made by repre-
sentatives of other 'allied’ powers.

Weapons of Mass Destruction, al Qaeda and Self-defence

International lawyers have expressed different gievith respect to various
international conflicts. They have for example jshetd opposite interpreta-
tions pertaining to the war against Afghanistaneylargued mostly over the
interpretation of the right of self-defence, andettter the U.S. had the right to
attack Afghanistad.This was, of course, a very complex question. H@ame

; www.news.bbc.co.uk/2/hi/middle_east/3661134.stept&mber 16, 2004.
Ibid.

3 The author of this article is of the opinion thsice 11 September the United States had been
in a permanent state of self-defense against thiases that harbor and support the organizers
and perpetrators of terrorist acts’. (Laszlé Valkie 11 September Terrorist Attacks and the
Rules of International law. In Péter Talas (ed.),f®eses to Terrorism. SVKH: Budapest,
2002. p. 110.)
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this is not the case with regard to Iraq, sinceitibernational legal issues that
emerged in connection of this war are much lessptexnand easy to be an-
swered.

The U.S. and British governments attempted tofjuitie necessity of going to
war against Iraqg on three legal groun(s: the inherent right of self-defence,
(2) the authorisation of the Security Council, §8¥the liberation of the Iraqi
people. Apart from this kind of reasoning, manyesthhave been articulated at
various times. But in terms of international lawjyoone claim is relevant, i.e.
the one that the respective governments made putidicto the attack and not
subsequently when the first claim turned out tgimindless. Viewed from the
legal aspect, the U.S. and Great Britain proceeadt@th the following path:

— First, they claimed that Irag has weapons of masstralction
(WMD) that threaten the security of the region. {Widso claimed
that Iraq co-operates with various terrorist orgations — above all
the al Qaeda — and may supply them with WMD. Heoter re-
gions of the world — including the territory of theS. and Britain —
could also be threatened. At the beginning, neltifashington nor
London has claimed that Irag hdsectly threatened their coun-
tries’ territorial integrity or political sovereigyn

— Second, the two states have claimed that Iraq ldated several
Security Council resolutions, above all resoluté8¥, by possess-
ing WMD.

— Third, resolution 678 of November 1990 would peranit attack
against Irag. This resolution empowered the statesperating
with the Kuwaiti government to ‘use all necessamams’ to liber-
ate the country from Iragi occupation.

— Fourth, in November, they persuaded the mentagzssof the SC
to determine that Irag has indeed violated prioRSCSubse-
quently, on the basis of resolution 1441, UNMOVIGdaAEA
weapons inspectors started to uncover Iragi WMDs Tésolution,
however, made no mention of any possible connedbietiveen
Iraq and terrorist organisations.

— Fifth, when it became clear that the weapons inspgaid not
find any WMD in Iraq, they claimed that, contraoythe reports of
Hans Blix and alBaradei, these weapons exist afi tearitory and,
moreover, they insisted that Iraq co-operates witiQaeda. The
U.S. President and the British Prime Minister répely stated:
‘'we shall disarm Iraq’.

4 Foreign and Commonwealth Office, March 17, 2003vwfao.uk.
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— Sixth, when it became clear that neither the Anagricor the Brit-
ish soldiers found any WMD in Iraq, the two stdbesught up an-
other claim to substitute the first one. They shidt Saddam is
sustaining an ugly dictatorship in Iraq, consediyethe real pur-
pose of the attack has been the liberation of thg beople. This
claim appeared in the list of earlier claims tdmyt only as a ’col-
lateral advantage’ of the attack.

From the legal point of view the most pertinentifications for going to war
against Iraq were enumerated by President Bushsjpeach delivered shortly
before March 20, 2003. This was the one in whiehRhesident called on Sad-
dam Hussein to leave the country within 48 houd\aarned that if he refuses
to comply, the U.S. would resort to the use of domloreover, the President
went beyond stating that the U.S. would have temgfitself against Iraq and
asserted that by providing Iragi WMD to terrorigisactically thewhole world
is being threatened. Bush made the following statgm

Intelligence gathered by this and other governriemtes no doubt that
the Iraq regime continues to possess and concaw sb the most le-
thal weapons ever devised. The regime has a hiefagckless aggres-
sion in the Middle East. It has deep hatred of Aoaeand our friends.
And it has aided, trained and harbored terroristduding operatives
of al Qaeda. The danger is clear: using chemidalpdical or, one

day, nuclear weapons, obtained with the help ofj, Ithe terrorists
could fulfil their stated ambitions and kill thousts or hundreds of
thousands of innocent people in this country, grather®

A document published by the American administratiotiay before the attack
also sets out the same premise:

The Congress determined that ... members of al Qamedarganiza-
tion bearing the responsibility for attacks on theited states, its citi-
zens, and interests, including the attacks thatiroed on September
11, 2001, are known to be in Irag. Iraq continuesitd and harbour
other international terrorist organizations, inéhgdorganizations that
threaten the lives and safety of the United stati&éigens. ... Both be-
cause Irag harbours terrorists and because Irdd share weapons of
mass destruction with terrorists who seek themuse against the
United states, the use of force [against Irag] Wdoé a significant
contribution to the war on terrorists of globalaea

® The attack was officially called 'Operation Irdgfieedom’.

® President says Saddam Hussein must leave IrainwighHours. Remarks by the President in
Address to the Nation. March 17, 2003.
www.whitehouse.gov/news /releases/2003/03/iraq/@803-html.

" Report In Connection with Presidental Determinatioder Public Law 107-243Vashington
File, March 19, 2003. www.usinfo.state.gov.
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According to these document Washington, when #citid Irag, ostensibly
aspired to act not only in its own self-defencet, &iso in the defence of the
whole world. Hence, the question is whether the. el the right to use force
in the defence of itself and indeed, the whole doNly answer is an un-
equivocal no. The fundamental norms of internatitena, as described by the
UN Charter, would not empower any state to carry such an attack. The
Charter provides that:

1. The threat or use of force against the territarisdgrity and politi-
cal independence against any state is prohibitet 244)].

2. There are only two exemptions from this generahitition:

() All states have the inherent right of indivitloacollective
self-defense in case of an armed attack (Art 51).

(b) The UNSC may decide on the use of force as Ineagec-
essary to maintain or restore international peacksacu-
rity (Art 42).

3. The member states of the UN conferred the primespansibility
on the Security Council for the maintenance ofrimational peace
and security [Art. 24 (1)], thus only the UNSC nwscide on the
threat or use of force.

4. No decision on the threat or use of force may bdensithout the
consent of the five permanent members [Art. 27. (3)]

Since no one has claimed in 2002 or 2003 thatwawld have posed a direct
threat or used force against the U.S., Great Britsiany other state, it is no
way to invoke the right of self-defense. Furthereyahe Security Council — in
the absence of consent among the five permanenbersm has not decided
that the situation in Iraq constituted any threapéace and security in the re-
gion, and has not authorized any state to use fageinst IraqConsequently,
the two states had no right to launch an armedckttggainst Irag.

International law does recognise the right of gelfence, but only in such in-
stances when a military attack has occurred agaissate. Some international
lawyers, like Janos Bruhacs of Hungary, do notlehgk this fact, but querie
whether it is the inherent right of a state to reso self-defence against the
perpetrators oferrorist attacks They do not not rule out that the contents of
international horms may now be changing in thipees which could thus
provide legitimacy for the U.S. ca%&his eventuality, however, is totally ir-

8 See Janos Bruhécs, The Iragi War and Internaticenal Foreign Policy(Budapest), Vol. 2.
No. 1. 2003.
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relevant to the case of Iraq. Washington — on tloeirgd of the SCR endorse-
ment of the right of self-defence, foe lawfully attacked Afghanistan. How-
ever, in the case of Afghanistan the issue condentether the U.S.

— could use force in response to an attack
— afew weeksfterthe event

— against adistant countrythat did not attack the U.S., but merely
provided safe-haven and support for terrorist gsotimt carried
out the attack.

In the case of Irag the question is whether the Eifl Great Britain lawfully
used force purely on the grounds of

— the illegalpossessionf WMD and
— lIrag'sconnectionsvith terrorist organisations.

In September 2002, Washington introduced irNiégional Security Strategs
new interpretation for the concept of self-defeacel since then it has offi-
cially adopted the position that it has the righatt preemptively against states
possessing WMD and harbouring and supporting tetsorAccording to the
Strategy:

For centuries, international law recognized thdioma need not suffer
an attack before they can lawfully take action &dedd themselves
against forces that present an imminent dangettaxtla Legal scholars
and international jurists often conditioned thetietacy of preemption
on the existence of imminent threat — most oftersdole mobilization
of armies, navies, and air forces preparing artlatid/e must develop
the concept of imminent threat to the capabilifes objectives of to
day’s adversaries. Rogue states and terroristsotigaek to attack us
using conventional means. ... Instead, they rely cnoé terror and,
potentially, the use of weapons of mass destruetiareapons that can
easily be concealed, delivered covertly, and usitowt warning. ...
To forestall or prevent such hostile acts by oureashries, the United
states will, if necessary, act preemptively.

Not one single international lawyer would agreehwthis assertion. First, in-
ternational law by definition does not recognisa ‘€enturies’ the right to pre-
emptive strikes, since until the end of World WareQit did not even limit the
use of armed force. Thus the question of legaldyld not even arise. Any
state, on any pretext, had the right to launch magainst any other state. Sec-

9 UNSC resolution 1368 (2001) and 1373 (2001).
19 The National Security Strategy of the United Staté America. Washington, September
2002. p. 15. www.whitehouse.gov/msc/uss.pdf.
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ond, the total prohibition of launching a war was@mpassed for the first time
in the 1928 Kellog-Briand Pact. This, however, mademention at all of the
legitimacy of preemptive strikes, but purely statkdt the contracting parties
‘renounce [the war] for the solution of internatibicontroversies and renounce
it as an instrument of national policy in theiratébns with each othet® Third,
the UN Charter, as it was mentioned before, prédhidmy kind of 'threat or use
of force’, regardless its purpose. Fourth, while @harter recognises the 'in-
herent right’ of self-defence, it makes no refeeemg the right of any state
acting in self-defence to preempt an attack. Fnalé it was also mentioned, in
terms of the Charter, the SC has the exclusive tigtetermine whether or not
the situation in a given state constitutes a thieatternational peace and secu-
rity, as well as to authorise armed sanctions. Egquently, theJnited States
has no right to invoke the inherent right of sedfehcewith regard to the at-
tack against Irag. Interestingly enough, the Uesemred to its right of self-de-
fence in general terms only during the period imiziedly preceding the war
and did not mention the concept pfeventiveself-defence. Oddly enough,
Great Britain never invoked this arguménh#A White House document pub-
lished a day before the attack said the following:

Based on the existing facts, including the nature tgpe of the threat
posed by Iraqg, the United states may always prooeé#te exercise of
its inherent right of self defense, recognized byicke 51 of the UN

Charter. Accordingly, the United states has cledhaity to use mili-

tary force against Iraq to assure its national sgcu” *2

As regards the possession of WMD, it is of courseaterial breach of interna-
tional law, since SCR 687 has ordered Iraq thetrdetion, removal or ren-
dering harmless of all chemical and biological weepand stocks of agents
and related subsystems and components and altcbséeavelopment, support
and manufacturing facilities® Moreover, it also stipulated that Iraq 'shall un-
conditionally undertake not to use, develop, catstor acquire nuclear weap-
ons or nuclear-weapons-usable material or any stdsg or components or
any research, development, support or manufactdeailjties related to the
above...* Without doubt the Iragi government, as it seemgrdaspire from

11 General Treaty for the Renunciation of War as atriment of National Policy. Signed in
Paris on August 27, 1928. Art. 1.

Only a German international lawyer with militaradkground was so far who shared the
American considerations with regard to preventivar.wWArmin A. Steinkamm, Der Irak-
Krieg — auch vélkerrechtlich eine neue Dimensiomubigéngliche Diskussion Uber das
Recht der prevantiven Verteidigunijeue Zircher ZeitungMay 16. 2003. NZZ Online,
www-nzz.ch.)

Report In Connection...

Para 8.

15 para 12.
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UNSCOM and IAEA reports, failed to comply with tieesbligations up to

1994-95. It is not clear what has happened sincaveher, it is well-known

that the UNMOVIC and IAEA reports before the commement of the war,
determined that they did not find any WMD in Irampr did they detect any
traces of prohibited subsystems, research, deveopretc. They only com-
plained about the Iragi government’s unwillingnésslisclose adequate infor-
mation concerning the time these instruments westrayed.

Some Facts

The above quoted Hungarian international lawyen®d that 'he is not in the
position to make a judgement about the truth of Almeerican and British

claims’, in other words, about those facts, whicbvjled the grounds for de-
termining the basic issue. It is difficult to agne#h this view. If anyone were
to study official documents and press reports ghbli prior to, during and
after the war, could not honestly claim that is hieato make an appropriate
judgement with respect to the released facts. M@meahe ongoing debate
concerns not whether the above claims correspotid the truth or not, but
whether the various intelligence agencies haveepted the truth to their gov-
ernments in their reports. According to some, atttine of the attack the two
powers had been well aware of all that discussedealyet their governments
continued to insist that Irag has WMD, which mayllwee passed onto al
Qaeda. British Foreign Secretary, Robin Cook, feaneple, described the
situation with the following words:

When the cabinet of Prime Minister Tony Blair's gowment dis-
cussed the dossier on Saddam’s weapons of masadfiest, | argued
that | found the document curiously derivativesdt out what we knew
about Saddam'’s chemical and biological arsendletiime of the Gulf
War. ... It then leaped to the conclusion that Saddarst still possess
all those weapons. There was no hard intelligefigecaurrent weapon
program that would represent a new and compellinggat to our inter-
est. ... It is inconceivable that no one in the Pgmtatold Rumsfeld
these home truths, or at the very least tried ltdie. So why did he
build a case for war on a false claim of Saddamjsbility? ... Britain
was conned into a war to disarm a phantom threathich not even
our major ally really believed. The truth is thiae tUnited states chose
to attack Irag not because it posed a threat because they knew it
was weak and expected it militarily to collapgSe.

16 Robin Cook, Britain must not let Iran become the rexq). International Herald Tribung
June 4, 2003. p. 8.
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Several news agency reports also arrived at the samclusion. Just to men-
tion only a few examples: According to the BBC, Domg Street sent the draft
British dossier on WMD 6 to 8 times to the Jointeligence Committee be-
fore making it public, since they did not find therious versions convincirlg.
One of the information in particular that allegédttthe Iragis had the capabil-
ity to deploy their WMD within 45 minutes seemedyeubious indee# In
another report, the BBC wrote: 'The secret Septer@d@2 Pentagon [DIA]
intelligence report concluded that there was ‘r@bée information’ that Iraq
had biological or chemical weapord’According to The Independent, 'both
governments knew UN inspectors had not found amyean, chemical or bio-
logical weapons in Iraq since least 1994, asidemfeodozen abandoned mus-
tard shells, and that the vast majority of any veeapproduced before 1991
would have degraded to the point of usefulnessimvitd years. ... There is no
UN report after 1994 that claims that Iraq contohue possess weapons of
mass destruction. ... That such a claim could apipeampurported intelligence
document is a clear sign that the information waariped up’ for political
purposes, to support the case for an invasiiihe Guardian reported that
former international development secretary, CldrerSeven told at the meet-
ing of the House of Commons foreign affairs setaonhmittee that, according
to her information gathered from MI6 officials, tBeitish prime minister and
the American president made a secret agreemenarfsas last summer to
invade Iraq in February or March 2003. Accordindnés, before the war Tony
Blair had 'used a series of half-truths, exaggeretj reassurances that were not
the case to get us into conflict by the sprifig’.

According to press reports, the situation was simiith respect to the Iraqi
government and its cooperation with al Qaeda. Thesogiated Press noted:
‘Iragq and the September 11 attacks are frequendgtioned in the same sen-
tence, even though officials have no good evidesfcsuch a link?* The

Washington Post wrote that ’'senior intelligenceioidfs’ have claimed the
Dick Cheney, with his cabinet chief, Lewis Libbypade multiple trips to the
CIA over the past year to question analysts stuglyin alleged links to Al

1" The author of this article found the assertionamvincing even in the first [1ISS-dossier.

(Laszlo Valki, Kit fenyeget Irak? [Who is threatehiey Iraq?].Népszabadsadseptember 18,

2002. p. 10.

Weapons dossier 'sent back six times’. June 63200

www.newsvote.bbc.co.uk/2/hi/middle_east-2970064.stm

Fresh doubts over Irag’s arsenal, ibid.

Glen Rangwala, The lies that led us into \ildre Independendune 1, 2003.

www.news.independent.co.uk.

2! The GuardianJune 19, 2003. p. 1.

22 Quoted by Paul Krugman, Who'’s Accountabléf® New York Timedune 10, 2003.
www.nytimes.com.
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Qaeda, creating an environment in which some atsafe#t they were being
pressured to make their assessments fit with theh Bidministration’s policy
objectives.” These visits, stated by a high-rank@lg official, 'sent signals,
intended, or otherwise, that certain output wasreésrom here’. There have
been precedents for such visits in the historyhef dgency; nonetheless they
seem to be unusual. These visits have made itlpedsr the Secretary of De-
fence to make direct contact with the analystscivlis a deviation from the
traditional practice whereby Cheney and his aidslavofficially confer back
after reading the daily reports. According to ThashMngton Post, other intelli-
gence officers have surmised that besides thessom®r State Secretary
Wolfowitz and Undersecretary for Policy Douglas tReexercised specific
pressure on them to pass on such information tlaldvsubstantiate the Ad-
ministration’s accusationgs-a-vislraq?® The situation was further aggravated
prior to the outbreak of the war against Iraq by #stablishment of a special
intelligence unit in the Pentagon by Rumsfeld talgse information. Speaking
at a news conference on June 4, 2003, Pentagonrddradetary for Policy
Feith stated that this bureau gathered interegtiiogmation about the relations
between Irag and al Qaeda following September ttoAling to the newspa-
per, Wolfowitz had been anxious for some time @riiemore about these rela-
tions; hence he encouraged the members of thigheri¢of. On September 11
he stated to a number of senior CIA officials thatthought that Iraq is behind
the attack. 'l was scratching my head because ewmengelse thought of al
Qaeda,’ said an analyst to the newspaper corresptiid\ prominent colum-
nist of The New York Times also claimed that somoditigians directly con-
tacted intelligence analysts. He wrote, 'that’s thay the intelligence game
sometimes operates: the information is volumin@masfusing and contradic-
tory, and prone to abuse, and it need to be pexrdiorm policy makers rather
than massaged to make them feel good.’ Rumsfaldrisidered an 'idealist’ in
intelligence circles. 'He doesn'’t start with thectts even though he is quite
brainy. He has a bottom line, and then he gattaats fto support the bottom
line’, said 'one man in the spy world of the seargt®

These articles have been cited, of course, pucelyntierscore that the issue at
stake is not whether Iraq possessed weapons of dragsiction on March 19,
2003 or whether it maintained relations with al @@ebut what the White
House and Downing Street knew about the truthhdnlight of recent leakings,
memoirs and other developments neither of two gowents thought that these
weapons posed a real threat even to other Middé¢ &auntries let alone the
United States.

2 Walter Pincus, Dana Priest: Some Iraq analystpfeksure From Cheney visits.
The Washington ést, June 5, 2003. p. AO1L.

# bid.

% Nicholas D. Kristof: Cloaks and DangefieNew York TimesJune 6, 2003.
www.nytimes.com.20030606.
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The Lack of Authorization by the Security Council

The lack of consensus between the five superpoaredseven the non perma-
nent members of the Security Council, a resolutias not been passed that
unambigously would have authorise the two powertatmch the war. The
guestion is whether the SC resolutions of 1990-8ule be pertinent to this
case. In fact, first the British Attorney-Generairl Goldsmith issued a state-
ment on March 17, 2003 which said that:

The legal basis for any military action againsglsmaould be the au-
thorisation which the Security Council, by its region 678 (1990),
gave to Member states to use all necessary mearestire interna-
tional peace and security in the area. That awghtion was suspended
but not terminated by Security Council resolutid@v §1991), and re-
vived by resolution 1441 (2003).

According to the Attorney-General, no time limitshheen set in resolution
687, hence it is still in force today. A similaag&ment was issued a day before
the war by the U.S. report quoted above:

U.S. action is consistent with the UN charter. ..eSecurity Council
authorized the use of force in UNSCR 678 with respzIraq in 1990.
This resolution ... remains in effect toddy.

These opinions are fully unacceptable. First, $nrésolutions the SC system-
atically adheres to the practice in a given caseelfgrring to all its relevant
prior resolutions. The council would never ‘ternigiahe validity of any of its
previous resolutions, even when they become anaishi@ In such cases the
SC usually reiterates that it still acts accordimgrior resolution(s). The same
happened in this case.

Second, the assertion that SCR 687 of 1991 dicduspend SCR 678 of 1991
is unfounded. Resolution 678 passed before thekattgainst Iraq did not only
authorise to excercise collective self-defence, dis0 ordered Irag 'to with-
draw unconditionally all its forces’ from Kuwaitnd restore peace and secu-
rity in the area® Resolution 687, passed after the war, determihat this
had been accomplished. The SC welcomed ’'the rémoreo Kuwait of its

% Opinion of the Attorney-General [on the legal gids of the attack against Iraq]. Full text.
March 17, 2003. www.news.bbc.co.uk. Some days Iatarleaked memo of March 26 of the
Attorney-General suggested it would not be lawarl the coalition to reshape Iraq without
new UN authority. Legal doubts over UK'’s Iraq Role.
www.news.bbc.co.uk/go/pr/fr/-/2/hiluk_news/politid848457.stm.

27 Report In Connection...

% This text refers to SCR 660, passed on the dayeoff#yji invasion of Kuwait.
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sovereignty, independence and territorial integaityl the return of its legiti-
mate government? For what reason would the SC infinitely and undtion-
ally uphold its prior authorisation? Kuwait did nodve to be liberated again.
According to Bruhacs, resolution 687, which enddrdee ceasefire between
Irag and Kuwait, carried a hidden agenda ’for asfiids resumption of hostili-
ties at a later date’. Why would the SC do thatulWdt have stipulated that
Irag might regroup its army and attack Kuwait agalie SC was well aware
that Iraq’s Republican Guard and other regulargsowere completely annihi-
lated by the coalition forces at the beginning @1, thus there was no such a
danger that they might launch another attack. Bl11@vents did not develop
along the pattern ampromptuwarfare of previous centuries.

Indeed, in 1991-92, the U.S. and Great Britain regiging the grave situation
in Southern Irag and subsequently in Northern katgeclared the two regions
as no-fly zones and continued to bomb military éésgn the area until March
2003. At the time, the two powers invoked the sarguments as the Attor-
ney-General, the American report and Bruhacs, nathalt the 1990-91 SCR
was still in effect. However, resolution 660 hagltevith the invasion of Ku-

wait and not with the conflict caused by the croghof the Shiite uprising or
the persecution of the Kurds. Consequently, it@omdt have provided any sort
of authorisation for an armed intervention agalresq, nor did it subsequently
adopt any resolution in this context. Hence, th&.lnd Great Britain acted
unlawfully in enforcing the no-fly zone and the Hamngs too. It is another
matter, however, that the international communitgn-political and humani-

tarian grounds — did not condemn the conduct ofwloepowers at the time.

Third, why would the ceasefire agreement carrydaldén agenda for the possi-
ble 'resumption of hostilities at a later date’, the Attorney General put it?

The meaning of ceasefire line in international lavgimilar to that of interna-

tional border. Neither the former nor the latten ¢z transgressed by using
force. Otherwise Russia — which has never signpda@e agreement with Ja-
pan — could at any time resume military hostiliéeminst Tokyo. South Korea
and North Korea have not signed any peace agreefmethe last 50 years

either. Would it be lawful to resume the hostilisgsany time by any party? On
the other hand, Baghdad has recognised the préyicisputed border be-

tween Iraq and Kuwait in an international agreensigmed in 1963, and reso-
lution 687 referred to that.

2 Preamble of resolution, para 2.

30 Agreed Minutes between the state of Kuwait and Bepublic of Iraq Regarding the
Restoration of Friendly Relations, Recognition and ®Relaviatters, signed at Baghdad on
October 4, 1963.
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Fourth, the Attorney-General has stated ‘authddeafto use all necessary
means] was suspended for as long as Irag compliibdtiee conditions of the
ceasefire. But the authorisation could be revivable Council determined that
Irag was acting in material breach of the requireim@f SCR 687." The high-
ranking British lawyer misinterpreted the contextresolution 687, since it
guaranteed automatically the territorial integatly of Kuwait: ‘The Security
Council decides to guarantee the inviolability lné tabove-mentioned interna-
tional boundary and to take as appropriate all &8y measures to that end in
accordance with the Charté’In any other case of Iragi violation (the manu-
facture and storage of WMD, etc.) the SC decideddke further steps as may
be required for the implementation of this resolntand to secure peace and
security in the ared®>In other words the automaticity of SC authorisation
the use of force could not be extended to any otlwations. After adopting
the resolution, had the SC learned of such viatatiot would have had to
adopt a new resolution.

Since the adoption of resolution 687, the U.S. @mndat Britain used force
twice against Irag: in 1993 and in 1998. In bothesathey invoked resolution
687. However, the 1993 incident was different friiv@ other and indeed from
any other use of force on the territory of IragJanuary 1993, Iraq deployed
anti-aircraft batteries in the immediate vicinity the demilitarised zone be-
tween Irag and Kuwait, Iragi armed military perseihcrossed into Kuwait and
became engaged in crossfire with Kuwaiti soldié&tsthe same time, Saddam
Hussein delivered a speech, in which he repeatayisiclaim to the whole of
Kuwait. Subsequently, the Kuwaiti government appedb the U.S. for assis-
tance that evoked air bombardment against Iragitanyl targets. Saddam
backed down, ordered the withdrawal of his troopd #he air defence facili-
ties. Clearly, in the 1993 incident, the above-riered automaticity prevailed,
which applied to the violation or incursion of thraqi-Kuwaiti border. How-
ever, when President Clinton launched OperationeBdSox against Iraq —
although Baghdad did commit serious violations tef dbligations (expelled
UNSCOM weapons inspectors from Iraq) — it did rfoieaten the territorial
integrity of Kuwait or any other state.

Fifth, the Attorney-General did not challenge tlaetfeither that SCR 1441
adopted in 2002 did natirectly authorize any state to attack Iraq. He wrote,
that ‘on this occasion ... the Council decided ... fiemlraq ‘a final opportu-
nity to comply with its disarmament obligations’. Eailure by Irag to comply
with the requirements of SCR 1441 was declarectta further material breach
of Irag’s obligations’. Subsequently, the Britistwyer correctly surmises:

3! Para 4.
%2 para 34.
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In the event of a further breach, or interferengelrhq with the in-
spectors or failure to comply with any of the disament obligations
under any of the relevant resolutions, the mattas % be reported to
the Security Council. The Security Council was thenconvene ‘to
consider the situation and the need for full coampde with all of the
relevant Council resolutions in order to securernmational peace and
security’. The Council warned Iraq that it will da serious conse-
guences’ as a result of its continued violationst®bbligations. It is
important to stress that SCR 1441 did not reviwi8 authorisation
immediately on its adoption. There was no ‘autoaiigti The resolu-
tion afforded Iraq a final opportunity to complydait provided for any
failure by Iraq to be ‘considered’ by the Secufltguncil.

Then the Attorney-General went on to saying:

That paragraph does not, however, mean that nbefuetction can be
taken without a new resolution of the Council. Hiaat been the inten-
tion, it would have provided that the Council wouligcide what
needed to be done to restore international peatsexurity, not that it
would consider the matter. The choice of words delgherate; a pro-
posal that there should be a requirement for anskedecision by the
Council, a position maintained by several Counadmmbers, was not
adopted. Instead the members of the Council otethé formula that
the Council must consider the matter before anipads taker’

It is difficult to share the opinion of the Attom&eneral. If a number of SC
members stipulated that the council must consitdematter before any action
is taken (and no draft resolution received majositypport during this proc-

es3?, then why does the Attorney-General insist that|Icould be attacked
even without a second resolution? It does not mathether the position main-
tained by several Council members was acceptedobrIm the context of

resolution 1441 it seems obvious that the SC hasuthorised anyone to do
anything. Otherwise, the worduthorisation’would have been included in the
text. Up until now, without exception, every autization by the Security

Council to use force was included in the resolgi(negarding, apart from the
1990-91 Gulf War, the Somalian, Haiti as well as Bosnian conflicts®}

33 Emphasis added.

34 The draft text of the second resolution, which lsiduave set a time limit of March 17, 2003
to Irag to comply with the disarmament demandsdedrover by the U.S., Great Britain and
Spain on March 7, 2003, was rejected by the mgjaft SC members, hence it was not
debated or voted on.

% The prominent Swiss international lawyer, Daniklifier also asserts that a second resolution
was needed, because it is necessary to have atresalf 'explicit minimal clarity for the use
of force, since the relevance of the legal systeratistake’. (Der Krieg gegen Saddam als
Testfall: Ist das Voélkerrecht wirklich am Endseue Zurcher Zeitundvarch 20. 2003. NZZ
Online, www.nzz.ch.).
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This is not a unige opinion. Some of the most fasBritish international law-

yers (among them, interestingly enough, membetbelegal team represent-
ing Hungary in the Gabcikovo-Nagymaros case betftoeelnternational Court

of Justice) published a letter before the war wisigld clearly:

Here is no justification under international law fbe use of military
force against Iraq. The UN Charter outlaws the afsiorce with only
two exceptions: individual or collective self-defenin response to an
armed attack and action authorised by the Sed@otyncil... There are
currently no grounds for a claim to use such fdrceelf-defence. ...
Before military action can lawfully be undertakegamst Iraq, the Se-
curity Council must have indicated its clearly eegged assent. It has
not done so. ... The UK has used its Security Cowmstd on 32 occa-
sions since 1945. Any attempt to disregard thesesvon the ground
that they were ‘unreasonable’ would have been deglas an unac-
ceptable infringement of the UK's right to exercéseeto under UN
Charter Article 27. A decision to undertake miltaaction in Iraq
without proper Security Council authorisation veidriously undermine
the international rule of la.

Bruhacs, who did not condemn the U.S. and Britiskasion, posed the ques-
tion: ‘does an international forum exist that cquidth mandatory decisign
determine the fundamental issue whether the wansiglkaqg is in accordance
with international law.” His answer was naturallygative, since only the Secu-
rity Council could decide on this issue and thek#sn determining a possi-
ble violation must be endorsed also by the two pgitig powers enjoying
veto-rights, which is highly improbable. Hence, ¢encludes, ‘It would be
wise£7to recognise that some issues begond the limits of international
law.’

In other words, if the case of an invasion is alety wrong, it should not be
judged by international lawyers.

% The letter was signed by Prof. UIf Bernitz, Dr. dlias Espejo-Yaksic, Agnes Hurwitz, Prof
Vaughan Lowe, Dr. Ben Saul, Dr Katja Ziegler (Unaigr of Oxford), Prof. James
Crawford, Dr. Susan Marks, Dr. Roger O'Keefe (Ursitgrof Cambridge), Prof. Christine
Chinkin, Dr. Gerry Simpson, Deborah Cass (London Sklaé Economics), Dr. Matthew
Craven (School of Oriental and African Studies), fPRhilippe Sands, Ralph Wilde
(University College London), and finally one of th&rench colleagues, Prof. Pierre-Marie
Dupuy (University of Paris). The Guardian, March 2803.

57 Emphasis added.
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RESUMEE

Irak: Die Rechtswidrigkeit der Invasion

LASZLO VALKI

Es ist allgemein bekannt, dal3 die Bush-Adminigiratiie Invasion gegen den
Irak damit begriindete, dal? Saddam Hussein rechtbchotene Massenver-
nichtungswaffen auf dem Gebiet des Landes depgnigse jederzeit gegen
die umherliegenden Staaten einsetzen und sie spgaternationale Terroror-
ganisationen weitergeben kénne. Dadurch gefahrdieeBicherheit nicht nur
in der Region, sondern auf der ganzen Welt. Dati@ser Beziehung zitierte
BeschluRR des Sicherheitsrates Nr. 1441 (2002) drtighe jedoch niemanden
zur Anwendung von Gewalt. Die Gewaltanwendung héites weiteren Si-
cherheitsratsbeschlusses bedurft, der aber niegeiisl3t wurde. Deshalb
Ubernahm die Bush-Administration in den letztenéragor der Invasion die
offizielle Argumentation des britischen Justizmtars (attorney general), Lord
Goldsmith. Gemal seiner Argumentation wurde diedhtigung durch den
Sicherheitsrat eigentlich bereits wahrend des er&telfkriegs erteilt, als der
Sicherheitsrat durch seine Beschliisse Nr. 678 (1986 787 (1991) die ,mit
der kuwaitischen Regierung kooperierenden Staatrein”Gewaltanwendung
ermachtigte, und der Beschlu? Nr. 1441 habe die ehalvarkeit dieser Be-
schliisse ,wiederbelebt”. In Wirklichkeit beschéféig sich aber die wahrend
des ersten Golfkriegs gefassten Beschliisse mifdgression des Irak gegen
Kuwait, und sie waren mehr als ein Jahrzehnt spatedahr 2003 bezlglich
des Irak in keiner Form ,wiederbelebbar”. Da dadkéirecht die Rechtma-
Bigkeit eines ,Preventiven Kriegs” nicht anerkannerstiefld die amerikanisch-
britische Invasion grob gegen das Voélkerrecht. ®i&chluf3folgerung ist
Ubrigens unabhangig von der Tatsache, dafl} des&ialkd991 bzw. 1995 seine
Projekte zur Entwicklung von Massenvernichtungsemfbhnehin eingestellt
hat.
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