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I. An overview of China’s legal environment

China has established a legal structure to regitat@market economy, which
should be able to keep up with the pace of econgtolzalization.

China’s economy is now a market economy (we callgbcialist market econ-
omy). As far as its nature is concerned, the sistialarket economy is a kind
of legal economy, thus the legislative bodies, saglthe People’s Congress of
China and other competent governmental bodies paitkka deal of attention
to and accomplished much fruitful work on legisiati China began its eco-
nomic reform in 1978, after adopting a policy ofeamg to the world. Since
then, with the transformation of the economic regyiitom a planned economy
to a planned commodity economy, and now to markenemy, China has
been strengthening its legislation, most notabdy ldgislation in the field of
economy, including the legislation in internatioeabnomic co-operation. The
legal environment here refers to the environmeeated by laws, regulations,
rules and other measures issued by the centrargoeat, as well as by sub-
national authorities (hereinafter referred to asnvd”). On the whole, a legal
framework covering every main field of the sociaiisarket economy has been
set up, and the law of international trade in smwiis uniformly enforced in
China.

[I. China’s legislation on international trade in services

As it can be seen in the General Agreement on Tira&ervices (GATS), in-
ternational trade in services generally occur®ur fvays: cross-border supply,
consumption abroad, commercial presence and presahoatural persons.
Since commercial presence is in close relation withrnational investment,
China’s foreign-related investment laws will be ewaed in the underlying
paragraphs.

1 China here refers to Chinese mainland.
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1. Overview

China has sped up the legislating of internatidrede in services. In order to
be in comply with its commitments in GATS, some ondpws were revised
just prior to and shortly after China’s accessimthie WTO. The following are
major laws, which have substantial influence onn@ls legal environment of
trade in services.

The most important law is the Foreign Trade Lawofddd in 1994 and revised
on April 6, 2004). It is the basic law regulatimgernational trade in services.
.Foreign trade” in this law refers to import andpext of goods and technolo-
gies, and the international trade in services.

The National People’s Congress and its standingmitiee have issued laws in
every main field of international trade in servicasnong others including
Maritime Law (enforced on July 1, 1993), Law on tB@emmercial Bank
(adopted on May 10, 1995, revised on December Q@3)2 Insurance Law
(valid from October 1, 1995), Law of Securitiesligdrom July 1, 1999), Law
on Advertisement (adopted on October 27, 1994), batawyers (valid from
January 1, 1997, and revised on December 29, 20@%),on Civil Aviation
(valid from March 1, 1996), Law on Registered Acaataunts (adopted on Oc-
tober 31, 1993), Company Law (valid from July 1949and revised on De-
cember 29, 1999), and another one that is worthtioreng is the Law on In-
come Tax of P.R.C. for Enterprises with Foreignelstiment and Foreign En-
terprises (adopted by NPC in 1991).

As far as the regulations, rules and other measatrbsth the central govern-
mental and sub-national level are concerned, melsisfof international trade
in services are covered. Among those rules incluatedthose for the imple-
mentation of the above-mentioned laws on internatiorade in services, and
other regulations, provisions, administrative measunaotices, including the
fields, which have not been regulated by the Nali®eople’s Congress and its
standing committee. It is said that just prior tur&'s accession to the WTO at
the end of 2001, more than 300 laws, 800 admitigtraegulations and more
than 30,000 rules and other measures had been jgated since 1979. Many
of them were phased out or revised due to theitradiction with China’s
commitments to the WTO. In order to have a goodetstdnding of China’s
legal environment of trade in services, | woulcelio mention some important
regulations and rules. These are the ProvisionSuiding Foreign Investment
Directions, the Catalogue for the Guidance of FEprdnvestment Industries,
the Provisions on Administration of Foreign Investrhin the Road Transport
Sector, the Provisions on Foreign Investment inGivd Aviation Industry, the
Regulations on Administration of Foreign-funded dfinial Institutions, the
Measures on Trial of Foreign-Invested Merchandisirgerprises, and the
Provisions on Administration of Foreign-Investedebemmunications enter-
prises.
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On international level, the General Agreement oadé&rin Services is now
binding on China. In the Protocol on the Accessainthe P.R.C, one of
China’s obligations is to apply and administer inréaform, impartial and rea-
sonable manner all of its laws, regulations andmotheasures of the central
government, as well as local regulations, rules aitnér measures issued or
applied at a sub-national level, pertaining to fieding trade in goods, ser-
vices, trade-related aspects of intellectual prypeghts or the control of for-
eign exchange. Recently China entered into the IsiailiHong Kong Closer
Economic Partnership Arrangement (CEPA), which #adwsome restrictions
on regional trade in services.

2. Major points of China’s law on trade in services

In 2001, when China became a member of the WTQ 8figars of hard ne-

gotiation, the country entered into many commitraamt trade in goods, ser-
vices and trade-related aspects of intellectugbgnty rights. During the last 2

years or even more than that, after China's emty the WTO, the Chinese

government strictly complied with the WTO rulesravise laws and regula-

tions, to expand the open area and to fulfill ilenmitments. China was ad-
vancing step by step in terms of free trade in lgaibds and services. Trade in
services was further opened to the outside world,the policy became more
transparent. The legal environment of trade inisesvcan be summarized as
follows:

2.1. Most-favored-nation treatmenton the condition of non-discrimination

As set forth in China’s newly revised foreign trdde, it shall — in accordance
with the international treaties and agreementshizhvit is a contracting party

or a participating party — grant the other coniractparties or participating

parties, or on the principle of reciprocity grahetother party the most-fa-
vored-nation treatment or national treatment infiblel of foreign trade. As a

general principle, China will render foreign seescand service suppliers the
most-favored-treatment, but China may also maintagasures inconsistent
with that, provided that the measure is recordethénList of Exemptions an-

nexed to the Protocol, and meets the conditiorti®fAnnex to the GATS on

Article 1l Exemptions, which covers sectors or sgwtors of maritime trans-

port, international transport, freight and passemng€hina is also under no
obligation to render the most-favored-nation treattbrand non-discrimination

to international services made possible by the fnesement of natural per-

sons.
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Unless otherwise provided for in the above-mentioReotocol, foreign indi-
viduals and enterprises, and foreign-funded erisaprshall be accorded treat-
ment no less favorable than that accorded to atitividuals and enterprises,
regarding the prices and availability of servicegpied by national authorities
and public or state enterprises.

2.2. China’s legal environment has become transpane

Nowadays, only those laws that are published aadilse available to other
WTO members, individuals and enterprises, shalemf@rced. China used to
have interior documents or take nonpublic meastresgulate the economic
order. This kind of law isn't binding anymore ini@éa.

2.3. Market access of foreign services and servisappliers

The international trade in services shall be cdrdat in compliance with the
provisions of the Foreign Trade Law and other r@fgvaws and administrative
regulations. China’s laws bear the unique chariti@iof opening the doors to
the outside world and developing foreign trade., Yigth regard to the market
access in the fields of trade in services, Chikaga policy of gradual liberali-
zation.

China made specific commitments in the Scheduleroy sectors and sub-
sectors, including business services such as miofed services, computer and
related services, real estate services, other éssiBervices, communication
services, construction and related engineeringicesy distribution services,
educational services, environmental services, Gi@rservices, tourism and
travel related services, and transport servicethdrnSchedule of specific com-
mitments, generally speaking, there is no limitatimn cross-border supply
services and consumption abroad. China does noireetiie presence of natu-
ral persons, except as indicated in Horizontal Camaents. As to the services
connected to commercial presence, some are limitdto the establishment
of joint ventures, and some have geographic réistnig within certain specific
periods of time. (This is outlined in the followipgragraph of the section). In
the Schedule of Horizontal Commitment, it is stgiatl that the proportion of
foreign investment in an equity joint venture shwedlno less than 25 per cent of
the registered capital of the joint venture. Thaditions of ownership, opera-
tion and scope of activities, as set out in thepeeBve contractual or share-
holder agreement, or in a license establishingutinaaizing the operation or
supply of services by an existing foreign servigpmier, will not be restricted
to a greater extent, than the restrictions exidtiogn the date of China's acces-
sion to the WTO. As to the presence of natural@ersChina has no restric-
tions, except for measures concerning the entrytamghorary stay of natural
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persons, who are managers, executives and specidéfned as senior em-
ployees of a corporation of a WTO Member, as welsame regulated service
sales-persons. The former shall be permitted dotryan initial stay of three
years, the latter are limited to a stay of a 90sday

According to the Catalogue for the Guidance of Fgrénvestment Industries,
foreign investment projects are classified intorfaategories: encouraged,
permitted, restricted and prohibited. Encouragesjepts include, among oth-
ers: 1. projects for new agricultural technology, compretiee agricultural
development and projects for energy, transportadiwh key raw materials in-
dustries;2. projects for new and high technology, advancedieadpe technol-
ogy, which can improve the performance of prodagts increase the techno-
economic efficiency of enterprises or produce nguiggment and new materi-
als that domestic capacity cannot supplyprojects that can promote the qual-
ity of products, enter new markets or strengthen dbmpeting capability of
products in the international marke#s;projects adopting new technology and
new equipment for saving energy and raw mater@ls€dmprehensive utiliza-
tion of resources, and for prevention of environtmasilution; 5. projects that
can make full use of manpower and resource advastiaghe mid-west region
and are in accordance with the State’s polidesther cases that are regulated
by laws and administrative regulations. Restridredlistries: such as banks,
finance companies, trust investment companiesyange companies, security
companies, construction and operation of netwofkgas, heat, water supply
and water drainage etc. Prohibited industries @asummarized a4. projects
that endanger the safety of the State or damagel sow public interest<.
...pollute the environment, and destroy natural resesior impair the health of
human beings3. ...occupy large amounts of arable land, unfavorable
protection and development of land resourte;.endanger the safety of mili-
tary facilities and their performancs; ...adopt the unique craftsmanship or
technology of Chiona to make products.

To be specific, the following are prohibited: caostion and operation of

power network; companies of air traffic controlnguanies of postal services;
futures companies; educational industries for bedication (compulsory edu-
cation); business of publishing, producing, masssuing and importing of

books, newspapers and periodicals; radio statibdsstations, radio and TV

transmission networks at various levels. In sondeistries, forms and percent-
age of capital are also limited. For example, tegetbpment of parcels of
land; medical treatment establishments; educatimstitutions for senior high

school students; advertising services; telecomnatioic services; life insur-

ance companies. In some industries, the percemthgbares is limited. For

example, securities companies, foreign service lmipmow are permitted to
establish joint ventures with foreign investmentto33% to conduct domestic
securities business management investment fund®ads, foreign investment
shall be increased to 49%.
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According to the newly revised Foreign Trade Lawe authority responsible
for foreign trade under the State Council (now hiytghe Commerce Ministry)
together with other relevant authorities under $tate Council shall, in accor-
dance with the Law and other relevant laws and aidtnative regulations,
determine, adjust and publish the market acces®flinternational trade in
services.

2.4. National treatment of foreign services and seice suppliers

With respect to international trade in servicesin@tshall, in accordance with
the commitments made in international treaties greements, to which the
People's Republic of China is a contracting partg participating party, grant
the other contracting parties or participating iearbational treatment.

According to China’'s commitments in the ScheduleGATS, there are no
limitations on foreign services and service supgplieither by cross-border
supply or by consumption abroad. The services &gbghat way are given
national treatment. On the other hand, generdibretis no commitment to the
services provided by way of the presence of napgedons. As to the services
taking the form of commercial presence, most of ghetors and sub-sectors
listed in the schedule of specific commitments haedimitations on national
treatment, only with the exception of some of teetsrs and sub-sectors listed
there, such as financial services, constructionrataded engineering services.

China may impose restrictions and prohibitions miernational trade in ser-

vices in order to safeguard state security, puiblierest or public morals, to

protect health or security, the environment, talggth or accelerate the estab-
lishment of a particular domestic service industoymaintain the balance of

international payment by the state, and in othelasbns set forth by laws and

administrative regulations, and by internationehties or agreements, to which
the state is a contracting party or a participagagy.

[ll. Some problems relating to the enforcement
of laws and further liberalization of international trade in services

Although there are numerous laws, regulations,sraled other kinds of ad-
ministrative measures, quite a few sub-sectors haveet been regulated due
to the absence or lower development of those st China. For example,
regulations on services provided by midwives, onketaresearch and public
opinion polling services have not been promulgassdfar as | know. Some
laws enacted are not easy to implement, due tokadfskill. The legislative

level of many laws is not high enough to succebsfmforce them all over

China. In fact, there are even some contradictiogisveen them. There are
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many authorities responsible for foreign tradedrviees under the State Coun-
cil. For example, the China Banking Regulatory Cassion, the China Secu-
rities Regulatory Commission, and the China InsceaRegulatory Commis-
sion. They are all in charge of the administratidrforeign trade in financial
services across the entire country, but their mdiare not always in confor-
mity with each other. The administrative measunesst notably those taken
by lower-level local governments, are not alwaynsparent enough, some-
times even not in accordance with the laws.

Many developing countries are not active in openimayr service trade markets
to the outside world, because some sectors areivgrgrtant to the safety of
nations and the national economy. China’s inteomafi trade in services is still
relatively underdeveloped, and the level of frexddrin services can still be
raised. This can be seen from the commitmentsearStthedule. As mentioned
above, China’s policy relating to internationaldean services aims at gradual
liberalization. Therefore, China has made no comeiitts in many sectors or
sub-sectors pertaining to areas, such as reseacthdevelopment services,
health related social services, as well as reanealti cultural and sporting ser-
vices. These will be opened step by step to thédw@m the whole, China will
fulfill its WTO obligations, it already follows agticy of expanding the open-
ing to the outside world, developing foreign tradeluding foreign trade in
services.
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