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I. Introduction
1. Languages and Culture

Discussing the relationship between European ladvcaitture, we are justified
in first examining the question of languages antbgean regulation, language
being a prerequisite, an expression and presefvanyocommunity culturé.
To quote T.S. Eliot: “For the transmission of ataré — a peculiar way of
thinking, feeling and behaving — and for its maivaiece, there is no safeguard
more reliable than language.”

Moreover, everyday culture is largely made up of thtality of linguistic
commonplaces, turns of phrase, beliefs, fairy-fédeires, nursery rhymes,
well-known quotations. For the foreigner, theseregpions rich in meaning
remain but puzzling allusiorisThe deep-structure and the notion stock of a
language define both the way of thinking, the tafrmind of a community

1 Emg TAXNER-TOTH, “Nyelv, megértés, hagyomany” [Langeadg)nderstanding, Tradition].
In: Magyar Szemlevol. X, nos. 9-10, October 2001, pp. 116-127.rhetalso quote a beautiful
passage from the novelist Bulcsu Bertha's Balaésizedek [Decades at the Lake Balaton]
(1973): “It was during one of these odd, wind-batte whistling winter nights that it dawned
on me that | belong to a definite community. | migdnames of villages, and they allured me,
bound me in an emotional ring. If | repeatsekaz they seemed to call for perpetuation just as
much asOrvényesCsopakor Dérgicse Ever since, | have sworn by the magic words, magi
names. They are wondrous; they define me. Jusedarndscape, the heights of the mountains,
the depths of the waters, the climate, and geogrdatitude do.” Quoted in: Laszlé Grétsy,

mi nyelviink. iroink és kdlink a magyar nyehd [Our Language: Our Writers and Poets on
Hungarian LanguageBudapest: Tinta Kényvkiado, 2000, pp. 62-63.

2 T.S. Eliot, “Notes toward a Definition of Culturéi: Christianity and Culture, New York:
Harcourt, Brace and Co. 1949, p. 130.

3 Istvan BART,Angol-Magyar Kulturalis szétafEnglish-Hungarian Cultural DictionaryBu-
dapest: Corvina, 1998, p. 269.

4 Endre MIKLOSSY,Tul a tornyon, melyet porbul rakott a szél. Maggandolkoddk a XX.
szazadbariBeyond the Tower of Dust Built by the Wind ]. Huniger Thinkers in the 20
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and the cultural identity of the individuaMoreover, members of a community
are emotionally attached to their langu@deanguage creates community; it
creates and assumes a linguistic commUrisy“it is only our mother tongue
we can know well ¥

On the other hand, languages are not self-enclasellls isolated from one
another — nor have they ever been. Commerce betpemples and states, re-
ligion-based migration, Europe-wide warfare, theagrartistic trends have all
enriched European languages with thousands of mpressions from mediae-
val times to the present. By way of example, so®@® words are believed
to have gone into the English language between a4801750. Furthermore,
some have gone as far as to suggest that the Entfjiesitalian and the Spanish
were hybrid languages due to the significant pribporof vocabulary they
took over from one anothér.

Yet, the interaction between languages does ndtidxdheir competition and
the requirement of increasingly general use, fraplochacy through com-

merce to literature. In contrast, however, movemémtpurify and protect lan-
guages came into being in reaction to the recemtidoreign vocabulary. The
Académie francaisiself was established in order to cleanse thguage; and

the aspirations to purify languages were givendited emphasis with the birth
of nation states in the I@entury.

2. Language and State

Understandably, states, including the Member Statebe European Union,
employ a wide variety of means to protect the dstheair languages, even the
use of the language of a minor ethnic communitygabhee the fundamental

Century] Budapest: Széphalom Kényiirely, 2001, pp. 201-202. The quote refers to San-
dor Karacsony's train of thought. Béla Hamvas phésgame idea this way: “Each language
knows something it alone knows, no other.” “Intewi” In: Patmosz | p. 296.
5 Erik JAYME, “Multicultural Society and Private Lawserman Experiences.” Address before
Centro di studi e richerche di diritto comparatdrargero in Rome, 1999, p. 5.
“Let dance be as it is danced; let the word bi isstill said. If there’s truth in the skies, it
lets mothers call their sons Hungarian.” GergelyLlH@I's text on the 2003 albunA forras
felg [Towards the Source] of the group Kormoran. Cterilibor DERY’s statement in 1945:
“I believe the Hungarian language is my greatesthbatreasure, and | protest with all my
heart against its any perversion, spoliation, lyetraand dispossession.” In: Angéla Molnos,
Magyarité konyvecskiA Little Hungarianising Book] Debrecen: LSZM Alapitvany, 2001,
back cover.
" Lorand BENK), A nemzet és anyanyelj/ehe Nation and its Mother TongueBudapest:
Osiris Kiadd, 1999, p. 36-37.
The idea of the Transylvanian Hungarian writertZiolPanek, quoted by the linguist Géza
Balazs in the radio programme “Egy csepp embers&d@rpp of Humanity) on Radio Kos-
suth, aired 2 April, 2004.
Peter BURKE, “The hybridization of languages in pariodern Europe.” InEuropean Re-
view, 2006, no. 1, pp. 105-110.
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condition of the survival of a language is its ¢éonéd and general use in eve-
ryday life!® A common language also reinforces the staftates raise a cer-
tain language or languages to official rank. Theyjae for their being taught
at schools, used in courts and parliamentary depist¢he rooms and corridors
of ministries, in the press or the mass métilaanguages are “codified”: acad-
emies of science established or supported by #ie ky down their vocabu-
laries and grammatical rules. True enough, sta@iention has but a limited
influence on the autotelic life and the organic elepment of a languad@.
Nevertheless, states may prescribe the use of endanguage in labelling
goods and products, or they might likewise defime linguistic requirements
for company names or shop sighdhey may happen also to stipulate linguis-
tic conditions, such as the certified knowledgetaf official language of the
state, for practicing certain professions and oatiaps®

As law protects language, so language is the m@heseby law is manifest. In
the course of the centuries, national legal langaalgave also developed,
which are closely related to the characteristi@g]itions and cultures of their
respective state's.

Bruno DE WITTE, “Language Law of the European UniBrotecting or Eroding Linguistic

Diversity?” In: Rachael Craufurd Smith (edQulture and European Union LawDxford:

Oxford University Press, 2004 [Bruno de Witte, 28D4p. 205-241, especially 210-219.

Analysing the example of the United States of Angermany believe a common language to

be the condition of a durable federation; see L&HDENTOP,Democracy in Europe.

London: Penguin Books, 2001, p. 12.

Abram DE SWAAN, “Language and Culture in Transnadio Society.” In: European

Reviewvol. 7, 1999, no. 4, p. 508.

The limits of state intervention is attested atgothe rather mixed reception and limited

acceptance in Germany of the German orthograploymedf 1996 Rechtschreibreforin

14 See for an assessment of the Act no. 94/665 ofigidy 1994 on Protecting the French Lan-
guage, Florian Endrds, “Das franzdsische Spractisghsetz und seine Unvereinbarkeit mit
EG-Recht.” In:Recht der Internationalen Wirtschaft (RIVIP95, no. 1, pp. 17-25. With re-
gard to its Hungarian equivalent, Act XCVI of 2004 the publication in Hungarian of eco-
nomic advertisements shop signs and notices ofguabhcern, it is worth quoting its intro-
ductory lines: “Hungarian language is the most irntgott manifestation of our existence, the
expression of our national belonging, the most irtga vehicle of Hungarian culture, sci-
ence and communication. It is therefore a commepamesibility of the living generations to
protect the Hungarian language, and to pass ibdheir descendants, to preserve the intact-
ness of our linguistic environment, and to mainitsrhealthy adaptability.”

15 See case C-379/87, Anita Groener v. Minister fdudation and the City of Dublin Voca-

" tional Educational Committe&CR,1989, p. 3967.

atultetésének szintjén — a jogi ‘forditas’ sajétosnaja” [The Problems of Appropriate Ren-

dering Legal Concepts in Community Law at the LeVelTransposing Directives — a Char-

acteristic Form of Legal ‘Translation’]. Invlagyar Jog,2003, no. 12, pp. 746-751, espe-

cially 746. With respect to language rights, theioxzs models of modern states are exam-

ined by Gydérgy ANDRASSYNyelvi jogok. A modern allam nyelvi joganak alagvieérdé-

sei, kulonos tekintettel Européra és az eurépagédrdciora [Language Rights: The Fun-

11

12

13
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3. European Integration and Languages

Established upon different considerations and fiberént purposes, the law of
the European Community functions in a fundamentdittferent linguistic en-
vironment. European integration obviously lacks tbeesive force of a com-
mon language; it is not a language commuHity response to this situation,
Community law acknowledges the equality and impuntaof the various lan-
guages, the value of linguistic and cultural rickmediversity. It even an-
nounces programmes to support language learningdjragdstic diversity. On
the other hand, it intends to bring about a unified efficient institution sys-
tem and a single market where the main factore@ftonomy, workers, com-
panies and goods circulate freely; where regulagdiundamentally homoge-
nous, and where extra-economic factors, such gsidéye, present no obstacle.
To put it generally, universality struggles withrfieularity, with acknowledg-
ing uniqueness and locality. The single market of Europe (including the la-
bour market) has its skirmishes with national aalsuand even the protection
of languages within.

This is the brief outline of the background of theue of Community law and

languages: as far as actual regulations are coedgtimey have to be examined
at several levels. The relationship of Communistitations and language, the
integration policy in language matters, the conoestbetween economic inte-
gration and language call for separate examinatawill therefore begin our

discussion with the regulation of authentic andcadf languages, which are
used in legislation, administration and the ad#eitof authorities; then we will

go on to introducing language programmes, revieuliegrelationship between
the free movement of persons and language requirtsmand then finally as-

sess this same question with respect to the carslebmovement of goods.

damental Questions of the Language Rights of Mo8eaites with Special Regard to Europe
and European IntegratianPécs: Janus Pannonius Tudoményegyetem, EurOpaokt)jzp
1998, pp. 17-48.

17

18

The lack of a language community should not beemadied, there being many who attribute
decisive importance to a common language in thtatasxistence of the United States: “The
American experience might reasonably be understsoelstablishing that a shared language
is a prerequisite for a workable federal systenoviging an indispensable civic bond...
Could the United Sates long survive without a sh&aduage? Many students of American
government doubt it.” Larry SIEDENTOP, Democracysuarope, London, Penguin Books,
p. 12.

The legal aspect of this tension is all too obsidintegration lasst sich mit Bleckmann als
ein Prozess verstehen, in welchem ‘eine Vielhdméhlich zu einer Einheit zusammen-
schmilzt’ als einen ,allméhlichen Ubergang vom Blismus zum Monismus der européi-
schen Rechtsordnungen”. Irene KLAUHRe Européisierung des Privatrechts. Der EuGH
als Zivilrichter. Baden-Baden: Nomos Verlag, 1998, p. 27.
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II. The Institutions of the European Union and Languages
1. Authentic Languages

The Treaty of Rome has several provisions on laggudrticle 314 (248)
treats authentic languag€sThe Treaty was originally made in one single copy
in French, Dutch, German and Italian each; thesguage versions are equally
authentic. In accordance with later accessioniggathe English, Danish, Fin-
nish, Greek, Irish, Portuguese, Spanish, and SWwedigyuage versions of the
Treaty are equally authentic. Pursuant to Article @ the 2003 Accession
Treaty, the texts of the Treaty rendered in Czé&dthonian, Polish, Latvian,
Lithuanian, Hungarian, Maltese, Slovak, and Sloaerare likewise authentic,
under the same conditions as the languages listédgticle 314. Article 18 of
the 2005 Accession Treaty provides for the sameisfar the Bulgarian and
the Romanian languagés.

Authentic languages acquire particular significaimcéhe course of exercising
the rights of citizens of the European Union preddor by Article 21 (8d),
whereby they may write to the institutions or bedi the Union in one of the
languages mentioned in Article 3%4and receive an answer in the same lan-
guage. It could be a matter of interpretation weethe languages that appear
as authentic languages only in the 2003 Treaty afedsion enjoy the status
provided for by Article 21; in other words, couldewrite to and get answer
from the European Ombudsman in, for instance, Huaga But the answer is
quite obvious because these languages are authiic the same conditions
as the ones mentioned in Article 314.

It is worth noting the authorising or conferraleauh Article 290 (217) of the
Treaty according to which the rules governing #rgliages of the institutions of
the Community shall, without prejudice to the psiens contained in the Statute
of the Court of Justice, be determined by the Cibusxcting unanimously.

2. Official and Working Languages
Upon the authorisation mentioned above, the Coaaldpted Regulation No. 1

in 1958. Linguistic diversity is formally providddr in the Union: according to
the text of the regulation in effect at the en@004, there were twenty official

19 Expressly, the Treaty of Rome does not use the tauthentic language”, but the literature

on law does. German sources in particular useetine ‘autentische Sprachén

Act concerning the conditions of accession ofRepublic of Bulgaria and Romania and the
adjustments to the treaties on which the Europe@arus founded.

The institutions or bodies referred to are thesomentioned in this Article or in Article 7.
These are as follows: the European ParliamentCtiramission, the Council, the Courts of
Justice and Auditors, being the institutions, amel Economic and Social Committee and the
Committee of the Regions, the Ombudsman, being tbebo

20

21
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and working languages in the Union, and, as of dude/, 2007, there are
twenty-three?? the Official Journal of the European Uniois therefore pub-
lished in twenty-three languag&sThis undoubtedly means an acknowledge-
ment of the importance of languages for nations raatibnal cultureé’ and it
also provides for a fundamental condition of thenderatic functioning of the
Union, its transparency for its citizens. The genterms of authentic, official
and working languages covered not quite overlappirges of languages until
recently. It was an anomaly that, though Irish wegarded an official lan-
guage, i.e. Irish citizens could write in Irishttee institutions of the Commu-
nity, but Community law was not published in Irisbcause it was not an offi-
cial and working language under the regulation.sTlvas a rather peculiar
situation; in terms of preserving language anducaltits insufficient explana-
tion was that Ireland had another official languadgenglish. Thirty years after
Ireland’s accession, Council Regulation 920/2005/4&€orded official lan-
guage status to Irish,and thus th©fficial Journal of the European Uniomas
to be published in twenty-three languages as ofialgnl, 2007. However, it
provided for a temporary derogation whereby thditirntfons of the European
Union need not draft every legal act in Irish awnblsh it in Irish in theOffi-
cial Journal of the European Uniprwith the exception of the regulations
adopted jointly by European Parliament and the Cibun

A marked appreciation of language was the fact, twéth the accession of
Austria, the use of certain Austrian terms wasiffest supplementing the
German vocabulary in Germafy.

22 EEC Council: Regulation No 1 determining the langsagebe used by the European Eco-

nomic CommunityOJ B017 10.7.1958, pp. 385-386. As of the 2003 amendrokAiticle

1 of the regulation, the official and working larges of the institutions of the Union are as
follows: English, Czech, Danish, Estonian, FinniBhench, Greek, Dutch, Polish, Latvian,
Lithuanian, Hungarian, Maltese, German, Italianit®guese, Spanish, Swedish, Slovakian,
and Slovenian. This list is eked out by the Irisid,adue to the 2007 enlargement, Bulgarian
and Romanian.

Pursuant to Article 5.

Lorna WOODS, Culture and the European Union.” l@rtijn van Empel (ed.)From Paris

to Nice”: Fifty Years of Legal Integration in Europ&he Hague, London, New York: Klu-
wer Law International, 2003. 109-129. pp., p. 120.

% Council Regulation 920/2005/EC of 13 June 2005 armegniiegulation No 1 of 15 April
1958 determining the language to be used by thegean Economic Community and
Regulation No 1 of 15 April 1958 determining the daage to be used by the European
Atomic Energy Community and introducing temporaryogmtion measures from those
RegulationsPJ L 156 18.06.2005, p. 3-4.

Protocol No. 10 on the use of specific Austriamni of the German language in the frame-
work of the European UnioiJ C 241,29.8.1994, p. 370, includes mostly supplements on
foodstuffs. Thus a Community regulation could useamty “BlumenkoH! but “Karfiol”; not
only “Auberginég, but “Melanzani; not only “Quark” but“Topferi, and not only Tomater

but “Paradeiset, too.

23
24

26
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The twenty-three official languages have naturally only benefits but costs,
too. According to a communication of the Commissitre translation and
interpreting services of all the institutions oétBuropean Union together cost
the equivalent of 1.05% of the total budget of th@on for 2004, or €2.28 per
citizen per yeaf! Taking the whole population of the Union togethitis
means a vast sum of money, around € 1 billion. Bwahder that some mem-
bers of the European Parliament were rather inipeésabout the costs of rais-
ing new languages to official status at the timehaf 1995 enlargement and
again when Irish was made officfl.

3. The Official Use of Further Languages in the Instutions and Bodies of
the Union

There are nearly sixty linguistic communities inr@e® whose languages
have no official status, which creates a kind lisga inequality before the
law,*® although the European Commission has made efforssipport minor
language&! The Conclusions the Council adopted on 13 Jun@5 2@ere in-
tended to partially remedy this inequality befdre taw®? In order to give fur-
ther expression to linguistic diversity, the documn@rovides for Member
States to enter into administrative agreements thighCouncil or other institu-
tions to use non-official languages. The entry istch agreements is condi-
tional on several factors. Primarily, such agreemean be concluded in re-
spect of the languages the constitution of the Manthtate concerned ac-
knowledges the legal standing of in all or partitefterritory, or that can be

2T Communication from the Commission to the Council, Eheopean Parliament, the Euro-

pean Economic and Social Committee and the Comnaftdee Regions: A new framework
strategy for multilingualism, Brussels, November 2205, COM (2005), point IV.2.

Written Question No. 2097/96 ryl McNallyto the Commission. Financial implications of
adding to the official languages of the B C 385 19. 12. 1996, p. 93; as well as Written
Question E-2372/05 bigoenraad Dillen(NI) to the Council.

Not mentioning the non-indigenous languages brohglimmigrants.

See Gyorgy ANDRASSY, “Fénnmarad-e Eurdpa és abjirUnié soknyelfisége a XXI.
szazadban?” [Will the Multi-lingualism of Europedathe European Union Survive in the
21% Century?]. In:Eurépét Kutatva Budapest: Tempus Kdzalapitvany, 2001, pp. 39-24, 4
A more uneasy tone is struck by Miklos GyorffyAnyanyelviink Eurépa” [Our Mother
Tongue: Europe]. InVigilia, 2001, no. 7, pp. 523-527.

The EP has passed several resolutions concetméniggue, e.g. Resolution on linguistic and
cultural minorities in the European Community (A34Q004),0J C 61 28.2.1994, pp. 110-
113. TheEuropean Bureau for Lesser Used Languages also established. Cf. Lorna
Woods, op. cit., p. 120. The cause of minor langsagas espoused by the European Charter
for Regional and Minority Languages, 1992. For oarendetailed analysis, see the section
(8) on the Language Policy of the European Comriesit

See Council conclusions of 13 June 2005 on theialffuse of additional languages within
the Council and possibly other Institutions and beddf the European Unio@J C 148,
18.6.2005, pp. 1-2.

28

29
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used as national languages under its law. Anotbedition is that the direct
and indirect costs of the agreement be borne byviamber State requesting
the agreement. The requesting Member State’s gmarhmust also be capa-
ble of providing the European Parliament and thein€d with the official
translation of the most important secondary souafe€ommunity law, the
acts of the European Parliament and the Counail timé requested language.
The Member States might also ensure that theiretii may write to the insti-
tutions or bodies of Union in any these officialiyed languages. In such cases,
they will have to put in place an additional traisin stage, which rendering a
submission from, for instance, Breton into onehsf official languages of the
European Union and the answer vice versa. Thedirsh agreement was con-
cluded on the use of the regional languages inn$@atalonian and Basque,
between Spain and the Committee on Regions in Nbeer2005"

4. Central European Characteristics

As a result of the divergence of linguistic, natiband state borders in Central
and Eastern Europe, one official language may happde not only the lan-
guage of the Member State but also that of a rationinority living in
neighbouring countries. Thus, for instance, thecialf status of Hungarian may
strengthen the language conditions of the Hungarigmority in Slovakia, rein-
forcing its orientation in matters of European gmétion, and may even put Hun-
garians living in non-member Serbia and Ukraine irelatively advantageous
position. With help of the European Community, Haman language therefore
is relieved from linguistic oppression in theseaaref historical Hungary.

5. Constitutionality and Language

The acknowledgement of the official languages ef Member Staté$as the
official and working languages of the European Wni® not merely proof of
the equality of the Member States, nor is it onlsafdeguard of cultural diver-
sity and of the durable future of languages, bapefully, it will also contrib-
ute to the international recognition and awareréss language that has ac-
quired official status and to the growth of its &balary with the characteristic
expressions of European unification.

33 For the significance of the language issue in 15psée Andrés BARRERA-GONZALEZ
“Language, Collective Identities and Nationalism @atalonia, and Spain in General.”
Florence: European University Institute, EUF WogkPaper No. 95/6, 1995.

If a Member State has several official languageteast one of these becomes an official and
working language of the European Union.

For a detailed discussion of the hopefully benafieffects, see Gydrgy Andrassy, 2001, p.
43: “First, it might put an end to the feeling thdtingarian cannot be managed with in a

34

35
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However, beyond all this, language has to do witbrelamental condition of
the actual effectiveness of the rule of law andalegpcurity. Thousands of
regulations define the institutional set-up, thadipning and scope of the
European Union and the European Community, asasethe very rights of its
citizens, several of which are directly applicalbe, without any legislation by
the Member States, and therefore provision shoalanbade for all to under-
stand them in their vernacul&r.

6. Habitually Used Languages

However, a more thorough analysis of Regulatiori the Council adopted in
1958 reveals serious uncertainties: it did notimltistish between official and
working languages, and this differentiation haslme#n made ever since. This
is exacerbated by its leaving it to the proceduubds of the institutions of the
Communities to decide which language to use irviddal caseé’ as it were,
further conferring the authorisation provided fgr Article 290 of the Treaty;
nevertheless, the institutions, the Commission thiedCourt of Justice never
attempted to define the distinction between offiaiad working languages. It
was this non-regulation that gave rise to the pradaif a “habitual use” of cer-
tain languag€&- French in the beginning and English later, afieraccession
of the United Kingdom in 1973. Following them, car@erman, but its posi-
tions are significantly weaker. It would not be gse to call these working
languages, as the expression is reserved: Reguldtiol defines twenty-three
languages as such, and | therefore use the teritualhp used language for
them. The experience is that, without knowledg¢heke languages, one can-
not participate in the work of Community institutsy and cannot influence
their decisiong?

globalizing world; it might actually even increaige prestige, as Hungarian had never been
an official language in an important internationaanisation like the European Union; fi-
nally, it might vitalise the language because faémbership and winning official language
status nearly coincide with the Hungarian millemnit

In this respect, see the opinion of the Greek guowent on Kik | (see below), according to
which Community law does not recognise the precegl@fi@ny one official language over
the other. Also on Kik I: “The Hellenic Republic edls the importance for the citizen of be-
ing able to take cognizance of provisions whicleetfhim in his mother tongue, in applica-
tion of the principle that ignorance of the lawnis excuse.” Case T-120/99, Christina Kik v.
Office for Harmonisation in the Internal Market éfle Marks and Design€gfCR @001), p.
11-2235, and case C-361/01 P between the samep&€R (2003), p. 1-8283.

7 Article 6: “The institutions of the Community matjmilate in their rules of procedure which
of the languages are to be used in specific cases.”

Certain internal documents of the Community refeEtglish and French as “procedural
languages”.

“With the exception of the European Parliamenrg, siamber of (internal) working languages
has been reduced in each of the institutions —aciaduin fact, the privilege of the true au-

36
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Without thede factodominance of the habitually used languages, tfieieft
working of the institutions would be difficult taniagine, but looking from the
point of view of the twenty others it must be ackierdged that they have been
downgraded in practice, because — apart from afhamd outstandingly
important negotiations where almost all-round tiaien is provided between
the official languages — they are not fit for pnépg, negotiating and settling
important “public affairs”, legislation issues. fas one could not get far with
his or her Hungarian in tHgalhausplatoffices of the Foreign Ministry of the
Austro-Hungarian Monarch$in Vienna — one major difference being, how-
ever, that Brussels deals with not only matterslagsical foreign relations.
The significance of this will be glaringly clear @i we consider the greatly
increased scope of authority of the Community. Ofatling under the juris-
dictions of the Member States, “public affairs”anging from customs duties
and agricultural policy through competition law eémvironmental and con-
sumer protection and social policy — are now regdlaat Community level. It
would be hopeless to try to influence the preparatif decisions or the draft-
ing of Community legislation related to these argm$iungarian, Estonian,
Italian or Portuguese in Brussels, in particuladadts are drawn up in English
or French, and translations into the official laages are made of draft legisla-
tion only when work is completed on théhiTo top this, the linguist lawyers
working in Brussels have a significant say in thalfversions of the translations,
in the use of terms — often in opposition to thmignm of the Member States.

It is fact that virtually two or three language&nglish, French and German —
are used in the institutions of integration. In grecedures of the European
Court of Justice, French has a primary role, whitglish a secondary ofie.
As a result of the foregoing, national legal larges and vocabularies are
bound to lose some of their significance. Genersfigaking, there is an in-
creasing tension between the often-declared imtentd preserve European
cultural and linguistic diversity and a more andrenoomprehensive legal sys-
tem?® This situation is certainly going to decreasedfiieacy of languages not
habitually used, and downgrade their vivacity ahd tultural capital their
knowledge used to meéh.

thenticity to the English, French and German versiof European law.” Nikolaus Urban,
“One legal language and the maintenance of cultanal linguistic diversity.” Florence:
European University Institute, manuscript, pp. 3-4.

Its official name was:Kaiserlich und Konigliches Ministerium des Kaiserliaind
Kdniglichen Hauses und des Aeussetinperial and Royal Ministry of the Imperial and
Royal House and Foreign Affairs). See Gyorgy BarBiplomataemlékeim 1911-194Bly
Memoires as a Diplomat 1911-194Bludapest: Eur6pa Konyvkiadd, 1994, vol. |, p. 27.
However, all draft legislation is translated i@ official languages before being submitted
to the Committee of Permanent Representatives (COREPER).

42 Cf. Nikolaus URBAN, op. cit.

4 Loc. cit., p. 4.

4 For “cultural capital”, see Abram DE SWAAN, opt.cp. 512.

40
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In certain cases, it is even difficult to maint#iie formal, external equality of
languages. To no avail did Maltese become an affieinguage of the Euro-
pean Union pursuant to the 2003 Accession Treatyit turned out only later

that this could not be ensured in the lack of gditranslators. Therefore, with
the exception of the regulations adopted jointlytbg European Parliament
and the Council, the institutions of the Union wea obliged to draft and

publish in Maltese language all their acts, inahgdihe rulings of the European
Court, for a provisional period of 30 monffisThough the difficulties of the

situation were somewhat mitigated by the fact #maglish is the second offi-

cial language of Malta, it was not at all negligibFor it had been precisely in
view of protecting Maltese culture and traditioratthMaltese language had
become an official language of the Union only aryesalier. The import of this

will be greatly diminished if a whole array of régtions is not made available
in this language for several years.

7. The Effect on National Legal Language

European law exerts considerable influence on natitegal languages, pri-
marily because it often endows terms used in aomatilegal language with
new meanings, often raising special issues of pnéation?® and also because
it creates wholly new concepts and their related wecabulary. The measure
of intervention depends on the nature of the Conitypuagulation concerned:
should it be directly applied, its legal terms inttia¢ely become parts of na-
tional legal language, with its content being defitoy Community law and the
European Court of Justice. If it is a rule to mnsposed by the legislature of a
Member State, i.e. a directive, there is some lgdmathe application or pres-
ervation of the repository of national legal terrrs,other words, for the en-
forcement of a sort of legal-language policy. “Tdifference between direct
application and transposition is thus manifestordy in legal effect, but also
in very powerful linguistic consequencés.”

In this case, we essentially have a dual processuaslation. First, the text of a
directive is prepared in all official languages;ather words, it is translated
from English or Frencff Second, we have the transposition or implememtatio

4 Council Regulation 930/2004/EC of 1 May 2004 on terapy derogation measures relating

to the drafting in Maltese of the acts of the ingibns of the European Unio@J L 169,
01/05/2004, p. 1-2. (The temporary period has dirpassed.)

“Die Juristen der Mitgliedstaaten, die das Genhafisprivatrecht anwenden, missen sich
der europdischen Dimension dieses Rechts bewussteme lhre Terminologie weicht
zwangslaufig von der gewohnten nationalen Termigielab.” Irene Klauer, op. cit., pp. 28
and 27.

The phenomenon is discussed in detail in a grdueeking study by Réka Somssich, 2003,
pp. 746-751 and 746-748 in particular.

The translation of the several thousands of pa§#seacquis communautairgom the Eng-
lish or the French into the various languages efNtember States is itself a rather complex
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of the Community legislation into the legal systeofsthe Member States,
which might be regarded as another “translation’so far as it is not merely
announced, but an attempt is made to take ovegrdésise content using the
terms, expressions and traditions of the natioaegall language. It should be
noted that the full equivalence of the various leage versions of a piece of
legislation cannot be assured even at the firgests translation; and they
certainly increase in the course of transposingatives’® The literature talks

only of “an approximate equivalence” as an aim ewethe case of the Eng-
lish, French and German versiofis.

8. Once Again on the Relationship between Constitiginality and Lan-
guages: the Accessibility of Community Law in the hBnguages of the
Countries Acceding in 2004

The belated publication of the translations in tfficial languages of the
newly acceding states, as for example in Hungafiandangered the constitu-
tional application of Community law. Community lslgition in effect was only
partially available in Hungarian translation andyoon the Internet for several
months after their accession. The situation arisiaga result of the delay in
publication was virtually as though laws adoptednhlgional parliaments were
thought to have been applicable without appeanntheir respective official
journals, but were accessible in foreign languagethrough electronic data-
bases for people who have suitable computer ornletdacilities. This would
obviously endanger the rule of law and legal sé¢lrécause the majority of
citizens could not get to know their rights andiesitin this way. Moreover,
accession to the European Union was conditionahertonsistent enforcement
of the rule of law in the candidate countries, andt was all the more discon-
certing to experience that the application of Comityulaw in the new Mem-
ber States began with an infringement of legal sgcu

exercise: the translator has to not merely rendgrsgem of concepts in the language of his
or her mother tongue, but also face a charactenay of thinking, conceptual associations
and a turn of mind encoded in the original languaighe law.
4 Réka SOMSSICH, 2003, p. 748, refers to the rendevinthe expression “true and fair
review” in Directive 78/660/EEC aglén tatsaclichen Verhéltnissen entsprechendeszsild
ermittelr in Germany and asgin moglichts getreues Biléh Austria.
“The idea, however, that at least in regard tsehthree versions, a linguistic, systematic,
functional and teleological equivalence of meanirold be possible is highly unrealistic. It
neglects the fact that in modern states the largoaghe law is a highly complex code, and
the professional translators of European law cdy aim for an approximate equivalence.”
Nikolaus URBAN, op. cit., p. 4.
The thorough discussions of the issue by my cgilea Réka Somssich and Pal Sonnevend
have greatly assisted me in writing the followirgtson. For the possible mistakes, however,
I myself bear all responsibility.
The first version of this section was written thmonths after the accession of Hungary (1
May, 2004), the use of the present tense wasigfiin the Hungarian original] at the time.
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As far as the details are concerned, it is commumwkedge that certain rules
of Community law are directly applicable in Memi&tates. By definition, it is

Community regulations that bind states, privatespes and companies without
recourse to any transposing law. One of the mogoitant areas controlled by
Community regulations is customs law, the Commug@itistoms Code. Apart

from this, there are Community decisions that diyetnpose obligations on

legal entities under private law. However, Commynuirectives that had been
previously transposed into Hungarian law throughoivn national legislation

did become effective in the country, and the legjalation disputed above
therefore did not arise in this respect, unlesseaepof Community law had

been taken over defectively, posing the questionthef direct effect of the

original act.

The problem thus arose as a result of the legakesuthat had been adopted
and had become effective in the period just befmeession. The reason for
this was that the regulations concerned had nat pebelished in théfficial
Journal of the European Uniohy the time of the accession. The European
Commission issued a notice acknowledging this sbaring, and stated that
the publication would take place by the end of 280%ccording to the notice,
however, the electronic version of the texts waalable on the homepage of
the European Union, which the Commission deemeambhstitute official pub-
lication>*

Unfortunately, this notice fell short of solvingetiproblem of publication in the
new Member States. On the one hand, a Commissiticen@as and is not a
binding legal source, and thus could not lead thange in the governing legal
conditions. On the other, however, neither did @eti58 of the Act of Acces-
sion cited in the notice nor did the treaties dighimg the European Commu-
nities provide legal ground to have deemed pulitinabn the Internet to have
legal effect. According to Article 58 of the Act éiccession, the texts of the
pre-accession acts by Community Institutions amdBbropean Central Bank
translated into the official languages of the neenhber States were to be re-
garded authentic from the time of accession undersame conditions as the
texts of the then-current eleven languages had. bdese texts were to have
been published in the Hungarian version of @fécial Journal of the Euro-
pean Union The Treaty establishing the European Communitpbi does not
recognise the possibility of publication on theehmiet as legally effective.

5 The Hungarian edition of th@fficial Journal of the European Uniois ‘Az Eurépai Unié
hivatalos lapja; special 2004 edition.

It is worth quoting the notice containing an amgradegal mistake: “Pending publication, the
electronic version of the texts is available on ELEX and will in the meantime constitute
publication in theOfficial Journal of the European Unidior the purposes of Article 58 of
the 2003 Act of AccessionOJ L 169 4.5.2004, p. 1.
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Being a general legal principle in Community laag,tthat only the acts ap-
propriately published and thus knowable by subjettaw are to be deemed
obligatory, it is highly doubtful that the acts maiblished in theéfficial Jour-
nal of the European Uniom the languages of the new Member States were to
be regarded as compulsory and applicable in thogetdes. The situation was
further exacerbated by the fact that the homep&gkeoEuropean Union did
not contain the Hungarian translation of all aatsireover, it did not have in-
structions in Hungarian on its use. President Fkefdadl repeatedly called
attention to these severe shortcomings, pointirigtaiirregularities in a sub-
mission to the Constitutional Court and referringthie unresolvedness of the
problem in an address he gave at the Congressrujatian Lawyers®

9. Kik Case I-11, or Official and More Official Lan guages

Ensuring the equality of official languages in fm®cedures of the organisa-
tions of the European Union and in cross-bordesiais is a particular prob-
lem. We mentioned above that the equality of thiciaf and working lan-
guages of the European Community vanishes in pefétiThis tendency is
powerful enough to achieve even legal sanctioreitain cases.

To a degree, this is what happened in Regulatid®BC on the Community
trade mark’ According to this regulation, an application forCammunity
trade mark is to be filed in one of the officiahtpiages of the European Com-
munity at the Office for Harmonisation in the Imtal Market (Trade Marks
and Designs)® Nevertheless, the languages of the Office aretwenty-one
but five: English, French, German, ltalian, and rSga™® Furthermore, the
applicant has to indicate a so-called second lagmueéhich, in the lack of an
agreement of the parties to the contrary, willleelanguage of the proceedings

% See the presidential submission of April 13, 2GiBjecting to the measures on the excessive

commercial stockpiling of agricultural products. Point 3.2, the President argues: “In my
opinion, requirements of legal security as genpradciples of law apply also to the Com-
munity laws that have a direct application and banenforced by Hungarian courts; this
means that the rights and duties of citizens arketoegulated by laws appropriately pub-
lished and readily accessible for anyone, andghhtication becomes legally binding when
the act becomes knowable to any citizen it apptiesHe made a similar statement at the
Balatonfured Lawyers’ Congress in 20 May, 2004; $&ertarsasagi EIndki Hivatal
EvkonyvgYearbook of the Office of the President of the Ralfm) 2004, 189-198.

As Nikolaus URBAN put it: ,Gradual fictionalisatiasf linguistic equality,” op. cit., p. 7.

57 Council Regulation 40/94EC of 20 December 1993 orCwamunity trade markpJ L 11
14.1.1994, p. 1-36.

Hereinafter referred to as “the Office” (or othéser OHIM).

Characteristically, the wording of the regulaticses not the expression “official and work-
ing languages” but “languages of the Office™: “Tlhaguages of the Office shall be English,
French, German, Italian and Spanish.” See Artidle df Regulation 40/94/EC.
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should anyone oppose or initiate the revocatiomwalidation of a Community
trade mark. If the application is not in a “langaagf the Office”, it is trans-
lated into the second language indicated by thdicgmp, and the Office may
issue “written communications” in the second largguaven if that is not the
language used in the applicatin.

The legality of this provision was at the hearttaf Kik case§® A Dutch appli-
cant — lawyer and trade-mark agent — had indicBxeth as the second lan-
guage of the proceedings, though it was not a lagguhe Office used. The
Office, referring to this, rejected the applicatimm a Community trade mark.
The applicant thought that the decision and thallpgpvision it was based on
infringed the equality of official languages, ahdittit impaired her competition
position with respect to those trade-mark agents ware fortunate enough to
be able to run the whole procedure in their mothegue. Therefore, she con-
tested the decision at the Court of First Instasicthe European Union, and
then appealed at the European Court of Justiceed8rmtervened on the side
of the applicant, while Spain and the Council of turopean Union on the
side of the Office.

Though the courts were ready to hear the merith@fcase brought to them,
they rejected the arguments of the applicant. 8cEilropean Court of Justice
declared that, although the Treaty of Rome hasrakxeferences to the use of
various languages, these “cannot be regarded derming a general principle
of Community law that confers a right of every zgth to have a version of
anything that might affect his interests drawn miis language in all circum-

stances® Article 21 (8d) of the Treaty of Rome, which wesclissed above,

according to which the institutions of the Europ&ammmunity correspond

with Union citizens in the languages mentioned rticke 314 (248), cannot be
deemed as to be applicable to all organisatioafijding the Office.

Furthermore, the institution of the Community tradark does not concern all
citizens, only some economic actors for whom itasurally not compulsory to
take this opportunity. In the course of the proaegsl the interests of the eco-
nomic actors and the public interest related to(ttasslation) costs of the pro-
ceedings have to be put in the balance. On thiis,bagth a view to the fact
that Regulation 40/94/EC designated the languaged most widely as the

80 See Article 115 (3) and (4) of Regulation 40/94/EC.

51 Case T-120/99, Christina Kik v. Office for Harmortisa in the Internal Market (Trade
Marks and Designs), judgment of July 21, 20BCR @001), p. 11-2235, and case C-361/01
P, between the same parties, judgment of Septeni2803,ECR 003), p. 1-8283.

Point 32 of the ruling in case C-361/01 P. Ithamcteristic of the situation in the European
Union that even this judgement of the European Coastno Hungarian official translation,
nor is there a deadline for the translation ofutigments, though this had been the practice
during former accessions.
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languages of the Office, the regulation is appaiptiand meets the require-
ment of proportionality> The courts thus dismissed both the action and the
appeal in full; the European Court making one sr@incession in its reasons
adduced, namely: it prescribed a strict interpi@tabf the term of “written
communications”, which were now to mean any comaitions which, judg-

ing from their content, could not be regarded aswting to procedural
document$? In other words, where the applicant is the soleypa the pro-
ceedings for a Community trade mark, the use o&wend language is limited

— in stark contrast to the former practice of tH&o®.

10. The Limits of the Equality of Languages

Fundamentally, the European Court of Justice hadaptions to chose from: it
either required the equal use of all authentic Uaiggs provided for by Article

314 (248) of the Treaty of Rome without taking irdocount the costs of
translation and the related extension in time amdpdications of the proceed-
ings, or regarded the solution provided by the latpn as a reasonable
method of reconciling competing interests. The €aacepted the fact that
certain organisations use only some of the authdamiguages of the Union in
certain proceedings, and it thus rejected the plimof the equality of lan-

guages. The reasonableness of the judgment caly terdlisputed; it never-

theless is a fact that it acknowledged that thizesis of the European Union
have to use foreign languages in certain procesdimgheir interests. Now,

this necessarily reduces the use and usabilityinbmanguages, indeed, the
linguistic diversity of the Union. What this amosrib is not only that the civil

servants and employees of the European Union, IjGttlze diplomats of the

Member States, use two or three languages in thesef their work, but also
private persons, the actors of economic life aredfth to manage their affairs in
foreign languages, at least in certain elementeeproceedings they initiate.

Certainly, it is not really the actual effect baetattitude of the judgment that is
dangerous. For as yet, the authorities of the MerBhetes are mostly respon-
sible for the implementation of Community law, &hd proceedings before the
Office for Harmonisation in the Internal Market aggceptional. But as the
scope of action of the European Community broadénsxecutive rights also
increase, and thus situations similar to the omingirise to this judgment
might occur in increasing numbérsunless, of course, the enforcement of the
equality of languages is stipulated as a condibbrwidening Community
scopes of authority and executive rights.

63 Points 89-94 of the judgment in case C-361/01 P.

®  Ppoints 45, 47 and 96 of the judgment in case QRBR.

® It was no mere coincidence that the issues ofaiguage of proceedings or their free choice
were the subject of heated debate in the prepasatay the regulation on Community patent.
See Bruno de Witte, op. cit. 3, p. 223.
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11. Cross-border Delivery of Documents and Language

As Community law gradually expands so as to reguiatil procedure in several
Member States, the issue of language necessanihg ¢ip in this respect, too. In
its judgment on the Lefler ca8the European Court of Justice, interpreting
Regulation 1348/2000/EC of 29 May 2000 on the serinm the Member States
of judicial and extrajudicial documents in civil oommercial matters, accepted
that when an addressee rejects a document reféoritgjbeing written not in the
language of the Member State it is transmitte@rtan a language the addressee
can easily understand, the lack of a translatiatl siot render the delivery ab-
solutely void. The sender may remedy the faultrafieds — by sending the
translation. Moreover, if the sender subsequerndbtgthe translation, the origi-
nal day of reception will be deemed the receptiate dalthough the addressee
was not in the position to know its contents attitme.

The European Court thus attributed only relatigmificance to the fact that the
document concerned had not been translated irogaudge the addressee could
understand, and rejected the observations of theidfi and the German gov-
ernments that the legal consequences of the lagkrahslation should be meas-
ured according to the laws of the Member States.jiitigment of the European
Court is obviously going to have a bearing on thauetition between languages
in the European Union, the language policies ofMilamber States and the “lin-
guistic capital” of minor languages. The majorifydocuments to be transmitted
will obviously be written in one of the major Euegm languages, and the late
transmission of their translations will virtualhave no consequences on their
effect. A private-law provision thus affects lingtic diversity.

[ll. The Language Policy of the European Community
1. The Role of the Council of Europe

Before dwelling on the narrowly conceived langugagdicy of the European
Community, it is worth noting that the Council olifepe has also dealt with
the question of preserving linguistic diversityrdtiand foremost, we must
refer to the European Charter for Regional and Kipd.anguage$! which

states that the protection of the regional or mipdanguages of Europe con-
tributes to the maintenance and development of g&isocultural wealth and
traditions, and declares that the right to usegioral or minority language in

®  Case C-443/03, Gotz Leffler v. Berlin Chemie AFER Q005), p. I-9611.
7 European Treaty Series no. 148. For its Hungarasion, sedlagyar Kozlény 1999, no.
34; hereinafter: the Charter.



22 MIKLOS KIRALY

private and public life is an inalienable rightConcurrently, it takes the tradi-
tional sensibilities of the nation states of Eurame consideration when pro-
pounding a flexible solution in so far as Membeat& of the Council of
Europe shall apply at least thirty-five paragraphsub-paragraphs of Part Il
containing the substantial measures of the Charter point of fact, at least
three in the fields of education and culture eamte in the fields of justice,
mass communication and economic and social lifén&athe Charter there-
fore provides certain latitude to Member Stated, ibalso ensures that all
Member States accept the critical mass of measwesssary for the protec-
tion of regional and minority languages. The FramdwConvention for the
Protection of National Minoriti€8 also agreed under the auspices of the Coun-
cil of Europe is likewise significant in stipulagjrseveral provisions supporting
the use and protection of minority languades.

2. The Language Policy of the European Community

The European Community has no comprehensive laeguegilation like that

of the Council of Europe. The problem of languapesame obvious only
gradually as integration deepened and widened asaorg the number of offi-

cial languages from the original four to twentyethf* not to mention the re-

gional and minority languages. As far as the prymiagal sources are con-
cerned, Article 13 of the Treaty of Rome, apartrfreegulating authentic, offi-

cial and working languages, empowers the Cound\limiisters to take appro-
priate measures against ethnic discrimination, kvitan obviously have im-
pacts on language. Likewise does the prohibitiodisErimination on grounds
of citizenship of the crucial Article 12 of the g, to which several Court
rulings on language are related. Article 21 of ®learter of Fundamental
Rights of the European Union is more explicit infaoas it prohibits discrimi-

nation on grounds dénguage as well”® It is however clearly visible that none
of the provisions mentioned create any scope fgislation on a language
policy of European integration.

Beyond prohibitions, the language policy of the dagan Community is em-
bodied in the programmes of the Commission. Silf®&2 1the Commission has
provided modest budgetary support for regional amlority languages and

58 See the Preamble of the Charter.

% See Article 2.2 of the Charter.

" European Treaty Series no. 157. For its Hungasasion, sedagyar K6zlény1999, no. 27.

1 See especially Articles 5, 9, 11, 12, and 14 efflramework Convention.

2 The greatest leap occurred in 2004 when the nuotefficial languages rose from 11 to 20,
i.e. it almost doubled.

3 Bulletin of the European Unigri2/2000, p. 171.
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cultures’® Related to this programme, the European Bureau.égser-Used
Language$ and the so-calleMercator NetworK® were established. This latter
collects information on minority and regional laages, conducts and pub-
lishes analyses on languages especially from thva pb view of legislation,
education and the mediaAll this has been rendered quite difficult by é989
ruling of the European Court of Justice accordmgvhich Community expen-
diture has to be based on the authorisation ofigiams adopted previousl§.
Following this in 2001, the decision on the Eurap&aar of Languages was
adopted; which, though somewhat furtively, continued to malayments in
support of regional and minority languages. Theapigle of the decision em-
phasized the “equal value and dignity” of languafyesn a cultural point of
view and the significance of learning languagegraserving cultural diversity.
In this spirit, it urged measures to supply infofima on and support the en-
hancement of the awareness of cultural diversity thie promotion of multi-
lingualism, life-long language learning from eadghool years and the dis-
semination of various language teaching and legmiethods?°

Virtually, these were the aims the action plan ted Commission for 2004-
2006 developed furth&t.With the slogan of “English is not enough,” therzo
munication urges the citizens of the Union to leatrieast two foreign lan-
guages. The document, in passing, mentions theosuml communities
speaking minority or regional languages. The is@idsuropean multilingual-
ism and integration were addressed most comprealeyndly a new Commis-
sion framework strategy adopted in 2005, which was first Commission
communication to deal explicitly with this partienlfield of policy®* Apart

" Bruno de Witte: “The Constitutional Resources forEan Minority Policy,” in: Gabriel N.

ToggenburgMinority Protection and the Enlarged European Unidrhe Way Forward.
Budapest: Open Society Instituteocal Government and Public Reform Initiative, 2004
[Bruno de Witte, 2004a], pp. 203, 118.

The European Bureau for Lesser-Used Languages (EBluds established as a non-profit
organisation in 1982.

See www.mercator-central.org.

Many tongues, one family: Languages in the EurnpBaion, European Commission,
Directorate General for Press and Communication,d48s2004, p. 9.

8 Case C-106/96, United Kingdom v. CommissiB&R (1998), p. 1-2729.

" Decision 1934/2000/EC of the European Parliamedtafrthe Council of 17 July 2000 on
the European Year of Languages 2003,L 232 14.09.2000, pp. 1-5.

The programme had a two-million euro expenditar20d02.

Communication from the Commission to the Council, tBeropean Parliament the
Economic and Social Committee and the CommitteehefRegions promoting Language
Learning and Linguistic Diversity: An Action Pla®@4-2006, Brussels, 24.07.2003, COM
(2003) 449 final.

A New Framework Strategy for Multilingualism, Comnication from the Commission to
the Council, the European Parliament, the Europeandinic and Social Committee and the
Committee of the Regions, Brussels, 22.11.2005, COM{(596 final.
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from affirming the commitment of the CommissionBaropean multilingual-
ism and providing it a special homepd&gthis document specifically examines
the relationship between the internal market anduages and a multilingual
business environment.

IV. Languages and the European Internal Market

1. The Education of the Children of Migrant Workers

The command of languages, several European languagert from one’s
mother tongue, has obvious significance for the fmvement of persons. But it
is not only workers that are concerned but thelldan, too. It was in recog-
nition of this fact that the directive on the ediara of the children of migrant
workers was adoptéd.On the one hand, this prescribed the free tuitiothese
children, including, in particular, the teachingéapted to the specific needs of
such children — of the official language or onette# official languages of the
host Member State. On the other hand, Member Staiesalso take appropriate
measures to promote the teaching of the motheu#agd culture of the country
of origin of these children in order to preserveittcultural identities. Little
information is available on the actual implemeitatdf the directive. Teaching
the mother tongue and culture of the country djioris likely to cause serious
problems in a European Union of twenty-seven Merfibates.

2. The Groener Case: the Protection of the Irish Laguage in Education

The Community-law view of language requirement&imployment could ac-
tually be discussed as part of the issue of intileszrimination. According to
the founding fathers, the European Community isnmhéa seek to realize its
aims of integration besides maintaining the lingaiand cultural diversity of
the continent® It is however quite difficult to reconcile the tégement of use
of a mother tongue as a marked expression of ratidentity and the free
movement of workers, a keenly protected fundamemiatiple of Community
law. This was exemplified by the Court ruling iretroener v. Minister of
Education cas®.

8  http://europa.eu.int/languages.

8 Council Directive 77/486/EE@J L 199 6.8.1977, p. 32-33.

8 Schuman, Robert, Eurépéért, [The Hungarian EdiGbrPour I' Europe] Pécs, Pannénia
Kdnyvek-Baranya Megyei Konyvtar, 1991, 180 pp.,b. 5

8 Case C-379/87, Anita Groener v. Minister for Edisraand the City of Dublin Vocational
Educational Committe&sCR (1989), p. 3967.
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The Community-law background of the dispute wasatet by Regulation
1612/68/EEC, which prohibits requirements thatugitonot directly related to
citizenship, limit the employment of citizens fromther Member States. This
same regulation, however, to some extent slackemsptohibition of hidden
discrimination by attempting to find a balance begw national and integration
interests, stating: “This provision shall not appy conditions relating to lin-
guistic knowledge required by reason of the natfréhe post to be filled®
Nevertheless, it was an obvious outcome of thisigian that issues of regu-
lating the use of language would arise not onlhwitspect to the official and
working languages of the Community but also the mom market and the free
movement of persons. In other words, the problemtdccrop up in everyday life
circumstances not only in the administrative armtedural affairs of the Euro-
pean Community. As early as 1968, the Member Skatd4o face a situation in
which they no longer wielded supremacy and hachdependence in regulating
their own official languages and their #&én principle, the relationship between
language use and Community law can be brought tupmlg in the context of
Brussels offices but also in respect of any emplape employee.

The Irish court deliberating on the Groener casitiqgreed the European Court of
Justice for a preliminary ruling on the interpritatof the provision of regulation

1612/68/EEC referred to, with special regard tajplicability to the facts of the
cas€”’ For a thorough consideration of the matter, tHieviang circumstances

should also taken into account: (i) the Irish cibasbn recognizes two official

languages: Irish, the national and primary offideriguage, and English, the
secondary official language; (ii) only about a dhaf the Irish population speak
Irish as their mother tongue, and the Irish govemininas vigorously promoted
its use for several decades; (iii) no one taughtish language at the Irish col-
lege concerned; and (iv) Anita Groener wished acliepainting”

In its judgment, the Court deemed the position Geoevished to take a post of
such a nature as to justify the Irish legal requiat of linguistic knowledge
provided that it was imposed as part of a cultpicy for the promotion of
the national language and it was applied in a ptapwte and non-discrimi-

87 Article 3.1, Regulation (EEC) No. 1612/68 of the Ccilinf 15 October 1968 on freedom of
movement for workers within the Communi®,) L 257 19/10/1968, p. 2-12. In accordance
with this provision Article 53. of Directive 20088C on the recognition of professional
qualifications passed almost four decades latéestae following: “Persons benefiting from
the recognition of professional qualifications $i@ve a knowledge of languages necessary
for practising the profession in the host MembextSt

This has now become commonplace. As the preanilidérective 96/664/ EC puts it: “lan-
guage policies are a matter for the Member Stéaéig account of Community law”. The
directive will be discussed in detail below.

8 ECR(1989), pp. 3990-3991.

% ECR (989), pp. 3978, 3981, 3992-3993.
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natory manner. As far as a (painter) lecturer posbncerned, the Court em-
phasized that the essence of teaching is not etdthirs delivering a subject;
participation in the everyday life of a school andintaining personal contacts
with students are significant elements in it. Andview of this it is not unrea-
sonable to require the knowledge of the nationajuage.

But what did the proportionate and non-discriminatpplication of a linguistic
requirement mean at the time? The question is yhaaly to answer because a
linguistic requirement can per se, essentially iserigninatory. Well, the Euro-
pean Court of Justice ruled that the principle arfi-discrimination precludes the
imposition of any requirement that the linguisticolwledge in question must
have been acquired within the territory of a spediMember State, and that the
opportunity to retake language examinations shbeldrovided"

The majority of the literature on law doubts thereotness of the ruling of the
European Court especially because the applicant obviously hadpgmopri-
ate command of English, the second official languaigthe country. And Irish
national identity would hardly have been infringegl a Dutch national using
only English at a college teaching in English anywEhis is one of the inter-
pretations of the Court judgment. The other apgragtarts out from the fact
that the Irish people and language were persedoteseveral centuries, and
would provide an opportunity for the efficient acmimprehensive protection of
the Irish language, even at the expense of limitiregfree movement of work-
ers. With a view to the protection of language,cadion certainly has an out-
standing importance because, being beyond meréwum delivery, it re-
quires articulate intellectual and emotional relaships.

The Member States working towards integration ardeustandably sensitive
to matters related to the use of language. Thadl the more true of Ireland for
obvious historical reasons. Moreover, France tadksswith Ireland over the

issue. True enough, upon the proposal of a Gredgejsensitive to linguistic,

cultural and historical matters, the European Cdalivered an extraordinarily
broad interpretation of the requirements of “théure of the post”, including

even participation in the everyday life of the sahdVhat we encounter here is
a rather exceptional situation in which the Europ€aurt deployed its usual
weapon, the broad interpretation of employmenttha interest of not the

elimination of discriminations limiting the free mement of persons but of
protecting language requirements. We do not haygmtparticularly far for an

explanation.

%1 ECR (1989), pp. 3967, 3994-3995.

92 George A. BERMANN (ed.), Roger J. GOEBEL, William JAWEY, and Eleanor M. FOX,
Cases and Materials on European Community L8t Paul (Minn.): West Publishing Co.,
1993, pp. 479-480, Paul Craig and Grainne de B€al.aw Text, Cases and Materials
Oxford: Clarendon Press, 1995, p. 658.
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3. The Recent Jurisdiction of the European Court oflustice

In the ensuing decade, the European Court wengdlma direction set out by
its ruling in the Groener Case when deliberatingtloe way Member States
regulate certification of the knowledge of languatieough it did limit to a
certain extent the liberty of Member States tora#ds. It re-affirmed, for ex-
ample in its judgment on th&ngonesecase concerning the bilingual Italian
territory of Southern Tyrol (Bolzano), that disposfionately difficult require-
ments must not be imposed.

Here one of the several requirement for employmexs proof of bilingualism.
The requirement was permitted by both Italian aerdtorial law. Proof was a
certificate issued only by the Bolzano authoritéfer appropriate examina-
tions. Applications for the examination were acedpbnly a few times a year
to allow for thirty days to lapse between oral awriten parts of the examina-
tion. The significance of this was that the posswa be filled within two
months of announcement. And it was this very camdlithat was contested by
a local Italian citizen who had been perfectlyriglial and had studied in Aus-
tria for four years, but had not obtained the patér Bolzano certificate. And
the person believed that the linguistic requirementto be more precise, its
certification requirement, was at odds with thenpiple of the free movement
of workers.

According to the judgment on the cd8drticle 39 (48) of the Treaty of Rome
precludes an employer from requiring persons apglyo take part in a re-
cruitment competition to provide evidence of tHaiguistic knowledge exclu-
sively by means of one particular diploma issuely am one particular prov-
ince of a Member State. This requirement wouldvportkers at a disadvantage
who are nationals of other Member States as thayidMoave little chance of
obtaining such qualification papers within deadlinéanguage proficiency
could therefore be certified by any other apprdpriaeans with special regard
to those that can be obtained in other Member State

The facts of this case did not touch upon the sgadinguistic and cultural

issues of the Groener case, as the applicant hadllgcmet the language re-
quirements; all he disputed was the mode of cémtifyt. Nevertheless, what
the ruling clearly pointed out was that the defimitof language policy did no
longer belong exclusively under the legislativehauty of the Member States
and their territories.

9 Case C-281/98, Roman Angonese v. Casa di RisparinBoldano SpA.ECR @000), p.
1-4139.
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4. Language Use in Criminal Proceedings

Issues of language rights in criminal proceediregnsto have become special
a trend in the jurisprudence of the European Calustistice. Since the accused
in criminal proceedings can simultaneously be dektoebe periodical em-
ployees or entitled to services, Community law aiso apply to such cases.
There is however one essential difference fromctmes discussed in that the
point here is not language requirements imposeg@eample seeking employ-
ment, but linguistic rights to be guaranteed indharse of dispensing justice.
These laws of the Member States have therefole tdatdo with the discrimi-
natory language requirements that are addressdrebulation 1612/68/EEC,
but are rather related to the rights and proteatibforeign nationals or mem-
bers of national minorities.

5. The Rights of Employees from other Member States Criminal Pro-
ceedings

In the Mutsch cas¥,a Luxemburg citizen living and working in the Gemm

part of Belgium referred to the special languaggts the members of the
German-speaking community of Belgium enjoy. In jgaitr, he invoked the
provision according to which if an accused is &eit of Belgium and lives in
the area of the German-speaking local authoritg, ¢himinal proceedings
brought against him or her have to be conducté&sieirman.

In its ruling, the European Court of Justice stated Community law had been
justly pleaded as the rights of an employee frowttzar Member State were at
stake. All the more so because the use of one’slamguage as a kind of so-
cial advantage significantly facilitates the intgon of an employee from

another Member State into the host country’s caotit Should German-lan-
guage criminal proceedings be provided for Belgidizens, this right must

also be guaranteed to the nationals of other MerSSibaies under Article 39

(48) of the Treaty of Rome and regulation 1612/6RIE

6. The Free Movement of Services and Criminal Proeglings

Little over a decade later, the Bickel and Frarse€anvolved similar circum-
stances relating to the free movement of servias, the significant differ-

% Case 137/84, Criminal proceedings against RobertridaiMaria MutschECR (L985), p.
2681.

% Case C-274/96, Criminal proceedings against Horsb ®ickel and Ulrich FranzECR
(1998), p. I-7637. | briefly analysed the case ireasay of mine: “A nemzeti kisebbségek és
az Eurdpai Uni6 joga” [National Minorities and thaw of the European Union]. Iilacet
experiri. Unnepi tanulményok Banrévy Gabor 75. sié#napjargFestschrift for Professor
Géabor Banrévy]. Budapest: Pazmany Péter Katolikuetegy, 2004, pp. 133-137.
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ence, however, that the person now invoking languaghts (as opposed to the
Mutsch case) had not been permanently residinigeirMtember State where he
now pleaded these rights, but had stayed theretanigitorily.

In this case, criminal proceedings were initiatgdiast Austrian and German
citizens in the Southern Tyrol territory of Italgglzano). The accused referred
to the fact that, in the interest of the local Ganrspeaking minority, the legal
status of German language is equal to that oftddm in this territory, there-
fore the German-speaking citizens of the territaigre entitled to German-
language court proceedings. In other words, theigor German-speaking
accused claimed equal treatment with the inhakitahthe territory. In its re-
ferral to the European Court for a preliminary joeint, the Italian court delib-
erating on the case was seeking answers to twdignesfirst, whether the
issue of language use fell within the scope offtteaty of Rome; and, second,
whether the Italian provision of law ensuring tights referred to were in ac-
cordance with the provisions of the Treaty of Rgnehibiting discrimination
on grounds of citizenship.

As far as the actual scope of the Treaty of Romeoixcerned, the European
Court quoted its own judgment in the Cowan cAs$e which it had rendered a
broad interpretation of the freedom to receive ises; and had thus brought
equal protection of nationals of a Member Stateelfang or staying in others
with their own nationals under the scope of theafy®f Rome’’ As far as the
merits of the legal dispute were concerned, theriGmtablished that Article 12
(6) of the Treaty of Rome, which prohibits disctiraiion on grounds of citi-
zenship, precludes the application of those rufddl@ember States that confer
certain language rights on the inhabitants of @miterritory speaking a par-
ticular language without conferring the same rightnationals of other Mem-
ber States travelling or staying in that area whasguage is the same.

% Case 186/87, CowaECR (989), p. 195.

9 The prohibition of discrimination laid down in piatlar in Article 7 of the EEC Treaty
must be interpreted as meaning that in respecéisiops whose freedom to travel to a Mem-
ber State, in particular as recipients of serviceguaranteed by Community law that State
may not make the award of State compensation fion ltaused in that State to the victim of
an assault resulting in physical injury subjectite condition that he hold a residence permit
or be a national of a country which has entereal anteciprocal agreement with that Member
State .”

For a detailed analysis of the ruling of the E@ap Court and the opinion of the Advocate
General from the point of view of its effects ore throtection of minorities see: Andras
Gyertyanfy, “Magyarorszag és egyes szomszédai aurdpios csatlakozdsanak varhaté
hatasa a hataron tuli magyarok helyzetére” [Theo&ote Effects of the Accession of Hun-
gary and its Neighbours to the European Union @enShuation of Cross-border Hungari-
ans], prepared for the Ministry of Culture and Ediora (manuscript, Budapest, October,
2002).
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7. The Protection of National Minorities and the Ewopean Court of Justice

The ruling in the Bickel and Franz case does naimibat the European Court
of Justice deems that the rules protecting natiamabrities contradict Com-

munity law in principle, but that it requires thetension of these rights to na-
tionals from other Member States who are in singtardition in order to avoid

discrimination on grounds of citizenshipAs the Advocate General delivering
opinion on the case put it: “Refusing the use ofn&m to visitors does not in
any way serve that aim [i.e. the protection of@e¥man-speaking minority]. If

anything, it has the reverse effect: it reinforttaian as the principal language
even in the predominantly German-speaking regioBatzano. If a German-

speaking Bolzano resident invites a relative arfd from Germany, Austria or
Switzerland to visit him, any criminal proceedirng®ught against that relative
or friend would be in Italian. It is hard to seaenhthat serves to protect the
German-speaking minority in Bolzan8®

However, the contrary is also true: the ruling gastly be regarded as insensi-
tive, because it does not consider the particifaation of national minorities
and the specific means of their protection, dedmasitivocation of national-
cultural arguments as insufficiefit,and applies the prohibition of discrimina-
tion on grounds of nationality mechanically. GeBrgnner has raised the issue
that the extension of the advantages conferredibgrity-protection measures
might discourage Member States from adopting sueasares®” It should be
noted that not even the European Commission wasiramsd of the discrimi-
nation, since Italian citizens in general had resrbentitled to the special lan-
guage rights — only actual residents of SouthemolTWloreover, it is highly
doubtful whether the situation of a lorry chaufégiving through ltaly — as it
was according to the facts of one of the cases-beacompared to the status
of the members of the German minority communitysouthern Tyrol. And if

% «Bijckel and Franis a significant development as it accepts culaume identity as worthy of

protection in particular in connection with min@#. Nonetheless, although the ECJ ac-
cepted the principle, in practice it still found paoblem with the national rules them-
selves....” Lorna Woods, op. cit., p. 121.
100 ECR (998), p. I-07637. Quoted and discussed also byd@n@yertyanfy, op. cit., p. 17.
101 According to point 29 of the judgment: “The lt@li&overnment's contention that the aim of
those rules is to protect the ethno-cultural miyanrésiding in the province in questidioes
not constitute a valid justification in this conte®f course, the protection of such a minority
may constitute a legitimate aim. It does not appleawever, from the documents before the
Court that that aim would be undermined if the rufesssue were extended to cover Ger-
man-speaking nationals of other Member States esxegctheir right to freedom of move-
ment” (italics added).
Georg BRUNNER, “Az Eurépai Uni6 kisebbségpolitikafaanemzetallami térvényhozas.”
In: Magyar Jog (Hungarian Law®002, no. 3, p. 134.
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the situations cannot be compared, discriminatioper seexcluded. Andras
Gyertyanfy has criticized the judgment from anothagle: in his view, the
argument of the Court holds in so far as the lagguight of the Germans of
Southern Tyrol is interpreted as an advantage. Wewyéf it is regarded as a
fundamental right that one can use his or her mottvegue in his or her
homeland then it becomes evidently clear that tieer® discrimination what-
soever: German-speaking Austrians, Germans ardrisalre equally entitled
to this right'®®

In 2000, the Council of the European Union adogtetirective implementing
the principle of equal treatment between persaesiiective of racial or ethnic
origin.!** This rule is on the prohibition of discriminati8h— in accordance
with the provisions of the Charter of Fundamentiglh® of the European Un-
ion.!® On one point, however, the directive steps beytbred one-sided ap-
proach: it offers a definite opportunity for sodedl positive discrimination, for
special assistance and “positive action” in ordecampensate for disadvan
tages linked to racial or ethnic origin — with @wito ensuring full equality in
practice’® In respect to the language rights of minoritiag tlirective may set
new directions for the jurisprudence of the Europ€aurt, which has up to
now only emphasized the equal treatment of citizens

8. The Free Movement of Goods and Languages

The tension between the rights Member States amin@Cmity law guarantee

in matters of language use has not left the reigulaif trade untouched in re-
spect of the languages used in labelling. Theadldtsputes go back to Coun-
cil Directive 79/112/EC, which is no longer in affeand which treated in de-
tail the approximation rules of labelling, packagind advertising in Member
States® It required the Member States to prohibit labélst twere not in a

language easily understood by purchasers, unless pteasures were taken to

103 Andras GYERTYANFY, op. cit., p. 19.

104 Council Directive 2000/43/E@J C 258 19.7.2000, p. 12.

105 see Article 2 of the directive.

108 For the full text seBulletin of the European Unigri2-2000, p. 171. Article 21 of the Char-

ter referred to essentially follows Article 13 bEtTreaty of Rome, as amended by the Treaty

of Amsterdam, which sees the possibility of Commuittion against discrimination on
grounds of belonging to a national minority.

See Article 5 of the directive.

198 Council Directive 79/112/EEC of 18 December 1978tlmm approximation of laws of the
Member States relating to the labelling, presemtasind advertising of foodstuffs for sale to
the ultimate consume®J L 033 2.8.1979, pp. 1-14. The directive was replace®iogctive
2000/13/EC of the European Parliament and the Cowoifitile European Unior9J C 258
9.10.1999, p. 12.
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ensure that the purchaser was informed. The regulatlowed the use of vari-
ous languages on labéfS:nevertheless, the interpretation of “a languagéiyea
understood” led to a whole series of legal contreies in the ensuing decade,
which finally ended up before the European Court.

In Piageme 1!°the legal issue was whether Belgium could presdtile exclu-
sive use of the official language of the territarigere the product was actually
put into circulation as this would in all likelihddoe easily understood by pur-
chasers. According to the European Court, a rulthisfkind laid down by a
Member State was not in keeping with the directine Article 28 (30) of the
Treaty of Rome, which prohibits measures having effect equivalent to
quantitative restrictions in the trade between Meng®tates! The jurisdiction
of Member States extended no further than to piblttie sale of goods the
labelling of which was in a language not easily enstbod, or on which no
other means of informing the purchaser was provittedther words, Member
States — in order to ensure the free movement ofigje- were not to impose
requirements that were stricter than those includethe directive, they were
therefore not allowed to prescribe the exclusive afsa chosen language. The
European Court upheld its strict interpretatioiageme 11, as welf:* declar-
ing that the directive precluded the prescriptibfabelling in the “most widely
spoken” language of the territory, even if the dapgntal use of other lan-
guages was permittétf

The European Commission issued a communicatiomenwiake of the first
judgment:* stating that it interpreted the question in thiatien to the free
movement of goods and consumer protection, leathiegcultural aspects of
language use unmentioned. The communication erdidnseinterpretation of
the Court, but it went beyond it in so far as #tetl that there was no need of
translating easily understandable foreign wordsexqtessions in labelling.

109 see Article 14 of the directive.

10 case C-369/89, Piageme and others v. BVBA Ped@R. (1991), p. |-2971.

11 “Quantitative restrictions on imports and all me&®s having equivalent effect shall be

prohibited between Member States.”

Case C-85/94, Groupement des Producteurs, Imporsagd Agents Généraux d’Eaux Mi-

nérales Etrangéres, WZW (Piageme) and Otfee&R (995), p. 1-2969.

“What is particularly interesting from the persiiee of the cultural analysis is that, in the

secondPeeterscase, the Belgian government sought to argue tlembiddr States were free

to impose higher standards than those laid dovthardirective in the light of the introduc-

tion of the specific consumer protection and calt@wompetence. This argument the ECJ re-

jected.” Lorna WOODS, op. cit., pp. 121-122.

114 Commission communication concerning the use ofdaggs in the marketing of foodstuffs
in the light of the judgement in the Peeters c@geC 345 23.12.93, pp. 3-6.

11

N
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9. Further Decisions on Goods Labelling

The jurisprudence of the European Court was apggrant without contra-
dictions either. In the Meyhui ca$8,it did not demur the Community rdfé
prescribing that the language or languages of dthatecy in which certain cate-
gories of crystal glass are marketed are to be seeithat consumers do not
confuse it with actual lead crystal. The judgmedtatknowledge that this is a
measure restricting trade between Member Statesdiahaffirm that the pro-
hibition of quantitative restrictions or measureishvequivalent effect applies
to rules adopted by Community institutions, as ywedvertheless, it deemed
the regulation of the use of the official languagéthe Member States reason-
able and proportionate on grounds of consumer gtiote'*” Moreover, it re-
garded the supposition, implicitly referring to thmiles of Directive
79/112/EEC, that other languages might also bdyeastlerstood by consum-
ers, as of secondary import. In its decision onGeerres cas€® which can
also be grouped among the more lenient judgmemesEtiropean Court ruled
that the directive does not prevent the applicatibrihe national regulation
that, though prescribing the use of a given languagerman in this case — in
labelling, allows the optional (alternative) useaof another easily understand-
able language, so long as this has no adversdstirénforming customers.

If we however compare the facts of Piageme Il i circumstances bringing
about the Goerres case, it becomes abundantly thaathere has been no ac-
tual change of heart. In the former cassupplementaryuse of another lan-
guage apart from the obligatory language had blewed; while in the Goer-
res case, as noted, an optional use of anothendgegeasily understood was at
stake; and the European Court of Justice camestpdtmissive decision in
view of the latter rule allowing the two optiongnélly, the attitude axiomati-
cally protecting the free movement of goods prexhih the Geffroy and Ca-
sino France case? Again, the Court made it clear that Directive IQUEC
does not allow the application of national prouwsigprescribing the use of
French language in labelling without ensuring lhbglin another language
easily understood or informing the purchaser thhoother means, trademarks
or emblems.

115 Case C-51/93, Meyhui NV v. Schott Zwiesel Glaswekig ECR (1994), p. 1-3879.

18 Council Directive 69/493/EEC.

117 The legal literature has recognised the inconsistén the practice of the ECJ: “One cannot
avoid a suspicion that the determination of the Ctamuphold the rule of law varies ac-
cording to whether national or Community legislatie at stake.” Nick BERNARD, op. cit.,
pp. 275 and 217-218.

118 Case C-385/96, Criminal Proceedings against Hermsef GoerresECR (1998), p. 1-4431.

119 Case C-366/98, Criminal Proceedings against Yan@iekroy and Casino France SNC
ECR @000) 1-6579.
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10. The New Directive on Labelling Foodstuffs

However, the Geffroy decision proved to be alswarssong of the controver-
sial practice of the European Court of Justice.ibtpvegard to the Court rul-
ings concerned, the European Parliament and thadiamended Community
provisions in 1997%° and subsequently replaced them with a new diredtiv

2000** As a result, the requirement of a language easitlerstood was eked
out by the option that the Member State in whiah phoduct is marketed may
stipulate that labelling particulars must be givanone or more languages
which “it shall determine from among the officiainlguages of the Commu-
nity”. This was a solution that satisfied Membeat8$“ because the “official

languages of the Community” included their own laages, and they were
thus essentially authorised to protect them ansgpitee their obligatory use.

The disputes over the languages of labelling seameabate at this point. A
review of the case law of the European Court howewatinues to be instruc-
tive to our day. Caution: in its proceedings, theu@ would not treat the obvi-
ous cultural aspects of the issue, and considéeedde of language in labelling
exclusively from the point of view of the econonepmpetitiveness and con-
sumer protection, and did not accept the possibleespondence between a
language easily understood and the official langaagf a Member State or a
linguistic region. Finally, the Member States resded this narrow interpreta-
tion by amending the directive. The unwillingnedsttie European Court to
acknowledge the significance of cultural aspectshmobserved in other cases
as we shall come to see in the following.

11. The Community Act on the Protection of Linguisic Diversity and its
Interpretation

In 1996, the Council adopted a decision to prontleéelinguistic diversity of
the Community in the information socie€fyf. The adoption of the instrument
launched a so-called legal-basis dispute betweelttimopean Parliament and
the Council, which had to be resolved by the Euaop@ourt of Justic&* The
background of this debate is that the institutiohshe European Community

120 Directive 97/4/EC of the European Parliament anthefCouncil of 27 January 1993, L

43,14.2.1997, p. 21-23
121 Directive 2000/13/EC of the European Parliament ahthe Council of 20 March 2000 on
the approximation of the laws of the Member Statéeting to the labelling, presentation and
advertising of foodstuff®J L 109,6.5.2000, p. 29-42
With exception of Ireland, Irish not being an offil language of the European Community
until 1 January, 2007.
Council Decision 96/664/EC of 21 November 1996 om adoption of a multiannual pro-
gramme to promote the linguistic diversity of then@ounity in the information societ{dJ
L 306 28.11.1996, 40-48.
124 Case C-42/97, European Parliament v. Council oEtiepean UniopECR (1999)p. I-869.
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have no authorisation for general legislation; theo words, they can only act
when a given article of the Treaty of Rome exgiicgmpowers them to do so.
The choice of a legal basis therefore determindis the decision-making pro-
cedure and the content of a piece of legislatidme disputed decision had been
made by reference to Article 157 (130) of the Tyeaft Rome, but the Euro-
pean Parliament claimed that Article 151 (128) &thalso have been invoked
as a legislative authorisation. The issue did #igtcarry weight because, in
cultural matters, the Council always makes its sleas on the basis of una-
nimity, meaning that any Member State can prevemtadoption of a measure,
while qualified majority voting applies to decistomade in the area of industry.

As far as the merits of the dispute are concertifedldecision obviously em-
phasises its economic significance: even in itaqmtde, it mentionslanguage
industry’, overcoming the “linguistic barriers” dividing ¢h'different language
market$ and the reduction of the costs of translationthe interest of this
cause, the legislation supports European cooparaticcreating dictionaries
and terminological databases with special regardptmortunities afforded by
and the application of new computerized tools.I$bgrovides resources for
the development of new, multi-lingual data-procegdiools and data transfer
between various languages.

However, considering the indissoluble relation kesw language and culture,
the cultural import of the issue can hardly be déniln its preamble, the
Community act refers to this when mentioning thkucal and linguistic rich-
ness and diversity of Europe, that the languagasrémain excluded from the
information society would run the risk of margisaliion. And, as it were, it
even refers to high culture by way of mentioninggara from other novel means
of translation, literary translation as requiringesific creative effort. True
enough, the Council finally rejected the amendmémtsEuropean Parliament
proposed which would have expressly stressed thietenance of European
linguistic diversity as an organic part of the paiton of cultural heritage, and
they would have also declared that the cultural soalal aspects of informa-
tion society are just as significant as the ecooames.

The European Court had little sensibility for théteral bearings of the issue.
In its ruling, it essentially limited the concept aulture to high culture, and
ascertained that the contested legislation addsassiethe personalities of cul-
tural figures, novelists, playwrights, literary nisdators, but persons pursuing
economic and institutional activities. Moreovere thuling stated: languages
are not a cultural element in the context of theisien”'* The major and
emphatic elements of the decision are “of an intalstature”, while its cul-

125 1t is worth quoting the next sentence of Pointo33he ruling, too: “The Parliament's argu-
ment is, in its view, misconceived as to its basid relies on terms taken out of context.”
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tural connections are merely indirect, accidental secondary. It would there-
fore not be justified to refer to the article oritate of the Treaty of Rome as a
basis of legislation. This also meant that the tdrapn culture of the Treaty
would inevitably be degraded in consequence ofutigment.

V. Conclusion

The law of the European Community has obvious aquesgce on languages.
The European Community has created a coordinaterayfer languages that is
shaped by supranational legislation, the rules lickv are interpreted by su-
pranational bodies. As far as the authentic andkiwgranguages of the Euro-
pean integration are concerned, the Community see&asure the equality of
languages: European citizens can make appealg timgtitutions of the Euro-
pean Community using any of the authentic langualyeseover, even the
group of official languages has kept expandingthimory, even regional and
minority languages, having met certain precondgjdrave a role in the opera-
tion of the institutions of integration. Howevehetneed to run Community
institutions efficiently and economically as wedl the natural gravitation of the
single market point to the use of some languagdstzarefore to the practical
limitation of linguistic equality.

Furthermore, the language policies of the MembateSthave been subjected
to Community control in the spirit of the prohiloiti of so-called discrimina-
tory measures. In the final count, it is the Euasp€ourt of Justice that de-
cides on whether a national provision or measuraoguage use meets Com-
munity law or not, whether it obstructs the freevemment of persons and
goods or not. The literature refers to this as ateg language policy”; hang-
ing above as a sword of Damocles, Community lawrotsithe language poli-
cies of Member State$®

It is equally true, however, that the Community lbgened up resources and
started programmes for the protection of linguisliiersity. Nevertheless, the
scale of these is necessarily limited, and it isktful whether they can coun-
terbalance the forces that continually press towvamification by way of the
natural gravitation of thing€’ This would require an extraordinarily conscious
and consequent national language, cultural andagidnal policy, one that
would make good use of available national and Conityigpprogrammes.

126 Bruno DE WITTE, Language Law of the European Uni@rotecting or Eroding Linguistic
Diversity. In: Rachael Craufurd Smith, op. cit., @05-241. (Bruno de Witte, 2004b), p. 240.

127 The literature dubs the limited scale of supportlinguistic diversity ,feel-good funding”,
Bruno DE WITTE, 2004, p. 241.
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In Central and Eastern Europe, however, due tdatttethat linguistic, national

and state borders do not correspond, it can hagia@ran official language of

the European Community, e.g. Hungarian, is thedagg of not only a Mem-

ber State but also that of a national minorityrigyin neighbouring countries.
In such a case, the rank of official language migbtease the weight and the
chances of survival of that national minority.

Another way Community law affects languages is thatenetrates national

legal languages, shaping, bending, re-interpredimd) perhaps even controlling
their vocabularies. It is a characteristic feathia an ostensibly legal question,
like the issue of the direct applicability of Commity law, might acquire a

profound linguistic significance in a Community s including as it does

several languages and several legal systems. Howtixeecontrary is equally

true, a linguistic task, such as the translatiothefacquis communautaire into
the languages of the Central and Eastern Europeegssion countries, can
become a constitutional problem if not completedimne and appropriately.

Furthermore, any conferral of power onto the Euasp€ommunity has lin-

guistic consequences because decision making angréparation and adop-
tion of legislation will subsequently take placeainmulti-lingual environment,

which will nevertheless be dominated by Engliskerieh and German as ha-
bitually used languages.

Having reviewed the practice of the European Coldustice, we are justified
in saying that the body has failed to re-asseréaent decades the sensibility it
had attested in its ruling protecting the Irishgaage in the Groener case. It
has allowed its judgments to be dominated by amcag affirming the pri-
macy of the economy and the protection of the singhrket as against the
interests of language and culture, and has stragijlied economic and legal
tools that had been developed in the fifties ofghevious century even in the
assessment of linguistic measures to protect ntiesrit even went as far as to
questioning the relationship of language and celtur one case. The pro-
grammes the European Commission adopted incregsatgissing linguistic
diversity markedly differ from the judgments of tharopean Court.

As a sort of counter-proof, the question might bked whether the linguistic
effect of integration is felt in countries that aret members of the European
Union, such as Norway and Croatia, but neverthetesisitain close relations
with it. This would need a separate study, but coning to Community law
and the pressures towards legal harmonisation aite galpable in these
countries, too, with their equally powerful lingtiisconsequences.
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SUMMARY

The Effect of the Law of the European Union on Langages

MIKLOS KIRALY

The languages of the Member States of the Europkegon are no doubt af-
fected by Community law as its statutes transceattbmal frontiers in effect
and many of the institutions that interpret andhapigem are supranational. As
for the EU’s official and working languages, then@uaunity has been going
out of its way to ensure their formal equality: tigzens of the European Un-
ion may use any of the EU’s official languages wiileey turn to any of the
institutions of the European Union. That havingdsaifficiency, budgetary
considerations and spontaneous tendencies of tiah market of the Euro-
pean Union call for the use of just few languadgesther words, daily practice
implicitly prompts the restriction of the equalibf the languages used. The
Union has set aside funds and launched variousrgamoges to preserve lin-
guistic diversity, yet such efforts have limitedeet. It is doubtful whether
those endeavours can counteract the natural tepddrimguistic unification
in the long run.

RESUMEE

Die Wirkung des Rechts der Europaischen Union
auf die Sprachen der Mitgliedstaaten

MIKLOS KIRALY

Das Recht der Europaischen Union (bt offensichtéate Wirkung auf die

Sprachen aus. Die EU hat auch fir die Sprachemeies Kraftfeld geschaf-
fen, das von den supranationalen Rechtsvorschrgeformt wird, und die

Normen werden von supranationalen Institutioneerpretiert. Was die au-
thentischen, bzw. Amtssprachen und die Arbeitssiaaler Integration be-
trifft, so ist die Gemeinschaft bestrebt, die folen&leichheit der Sprachen zu
gewabhrleisten. Die Biirger der EU kbnnen sich sag@der der authentischen
Sprachen an die Institutionen der Europaischen rumienden. Sowohl das
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Bedurfnis nach dem effizienten und sparsamen Bettés Institutionssystems
der Integration, als auch die Tatsache, dass dbe#liche Binnenmarkt natur-
gemal immer schwerfalliger wird, weisen entschaldiendie Richtung der
Verwendung von nur einigen wenigen Sprachen undirdadn die Richtung
der praktischen Einschrankung der Gleichheit dea@pen hin. Die EU stellt
zwar Ressourcen zur Verfigung und startet ProgrammeBewahrung der
sprachlichen Vielfalt, aber das Malf dieser ist adtgngen begrenzt, und es ist
fragwirdig, ob diese dauerhaft diejenigen Kraftegheichen kdnnen, die stan-
dig, infolge der naturgemafd immer schwerfalligerdeaden Prozesse in die
Richtung der Vereinheitlichung weisen.






