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1. The recognition of human rights had a fundameintplct on the develop-
ment of national legal systems in the period sitiee Second World War.

“Limits of the legislative power have evolved: tlegislation can only set rules
without the infringement of the human rights,” wdhe eminent German ex-
pert on public law, Dieter Grimm, of the new stafeaffairs! The impact has

been strong also because institutions have emeogetiich aggrieved parties
can turn to seek legal remedy. Those institutidtendunction as courts.

In some circles the operation of those new instig has provoked heated
responses. Let me illustrate the intensity of #mitmosity with some quota-
tions. The Britons, more than others, opposed éténg up of the European
Court of Human Rights. Some British experts wenfaasas referring to it as
the end of civilised life as we know?fThe protests at establishing an interna-
tional judicial forum to judge human rights violas was not restricted to the

U The manuscript of the present paper was finaiisé08. The essay is a revised version of a

paper that | presented at a conference, organigzetidb Committee of Legaind Political
Sciences of the Hungarian Academy of Sciences BIay2008. It is related to some of my
earlier writings, to which | repeatedly refer. Thane as follows: “Az EU tagéallamok k6zds
alkotmanyos hagyomanyai és a nemzeti polgari j@gngmon Constitutional Traditions of
Member States of the EU), IAlkotmanyossag a maganjogb@Donstitutionality in Private
Law), (ed. A. Saj6), Budapest 2006, 17-41; “A tulajdonjaglatozasaroél” (On Restricting
the Law of Property), In Tanulmanyok Dr. Besenyei Lajos egyetemi tanar Zillegés-nap-
jara (Essays Marking Professor Lajos Besenyei's 70thhBay), Szeged 2007. 237-245;
“Alapjogi Charta — nemzeti alkotmanybirésagok” (Ceamf Fundamental Rights — Cons-
titutional Courts of the Member States of the EMd),Unnepi kétet Sari Janos egyetemi ta-
nar tiszteletérgFestschrift for Professor Janos Sari) (ed. M.Pand |. Kukorelli), Buda-
pest 2008, 121-130; “A tulajdonjog emberi jogi viédéds!” (The Protection of the Right to
Property as a Human Right), Ihiber Amicorum, Studia Gyertyanfy P. dedicéa. G. Fa-
ludi), Budapest 2008, 229-238.
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period when it was set up and was not limited esoUWinited Kingdom. A recent
French article describes the activity of that cast“tyrannical.® Even less
critical observers have remarked that certain justgs of that Court have irri-
tated the courts of the Member Stadtes.

The above passionate responses to the work ofuhap&an Court of Human
Rights aside, it can be stated that the very exist®f the international treaties
on human rights and especially the establishmerihtefnational forums to
enforce the implementation of human rights havedhily influenced the
development of the law of the countries that haghesil those treaties. The in-
fluence can be seen in legislation, the applicatiblaw and even in the system
of the legal institutions of those countries. Certaspects of that influence
have recently come to the forefront of interesiniternational legal literature.
Even a conference was devoted to the issue in idddarch 2008. The British
delegate to the conference observed that the apiplicof law in the field of
human rights had been a factor in the reform ofEhglish judicial system,
whose implementation will start on 1 October 2609.

Hence the conclusion is that the rules appertaitorfguman rights are gaining

in importance. The present essay of modest sizrigsies a special aspect of
the application of the relevant law: topical issirethe reception of the Charter

of Fundamental Rights of the European Union.

2. In December 2007 the Hungarian National Assembbpted Act CLXVIII
of 2007 on Promulgating the Treaty of Lisbon thamefds the Treaty on the
European Union and the Treaty on the European Canityniirticle 4 of that
law provides that the National Assembly shall prégate the Charter of Fun-
damental Rights of the European Union (the Chaiteshort) and related ex-
planations. When that law enters into force wilbéed on the fate of the
Treaty of Lisbon. The outcome of the referendunrétand has prevented the
Treaty of Lisbon from becoming operative, and noisiens have been made
about further stepsThat having said, the legal literature alreadyidates that
the Charter, which will become legally binding aftee Treaty of Lisbon en-
ters into force, and the related explanations teready exerted an influence
even transcending the scope of Community law.

3 B. EDELMAN: “La Cour européenne des droits de I'hoennune jurisdiction tyrannique?”

Recueil Dallo2008/28. 1946-1953.

4 U. EVERLING: “Européische Union, Europdische Mensutechtskonvention und Verfas-
sungsstaat,Europarecht2005. 418.

5 Lord D. HOPE of CRAIGHEAD: “The Reform of the Housklords,” Revue Internationale
de Droit Comparé&008, 259-260.

® In this connection see M. CSONDES and L. KECSKESz fA‘nem™ (The Irish “No”),
Eurdpai Jog2008/4. 8-14.

7 J. Ph. TERBHECHTE: “Der Vertrag von Lissabon: Ghegende Verfassungsurkunde der euro-
paischen Rechtsgemeinschaft oder technischer Angiarertrag?Europarechi2008, 171.
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Despite the uncertainties over the fate of the fyred Lisbon, the Charter
poses several questions for those in charge o&ppécation of law in Hun-
gary. Below | will shed light on some of those di@ss.

3. This complex issue can be approached from varangles. One of the
noteworthy aspects is the status the Charter sgilme in the law of the Euro-
pean Union.

When the European Economic Communitas founded, the human rights
were not in the focus of interest. Although legatdry shows that attempts
were made to include human rights in the foundnegttes, they failed. The
situation was explained at the time by stating thatsignatories did not agree
on setting up a commonwealth of states, whereasahuights belong to the
competence of statésvalid as that explanation was, the fact remairs the
protection of human rights did not feature in Comitulaw for a long time.
By focusing on economic freedoms in connection withcommon market and
being indifferent to human rights, Community lawid¢ed from the main-
stream of legal development. Note that the maiastref legal development
put the protection of political rights in the forefit and not only was less at-
tention paid to the economic rights, their levepaftection was lower than that
of the political ones. (The economy-related welfaghts and the cultural
rights are often defined as objectives rather ttigints)? Economic freedoms
have retained their central position in Commurdty down to these days.

The Declaration on European Identity, adopted ipebhagen on 14 Decem-
ber 1973 states that the Member States of the Earofconomic Community
intended to establish a community of values. Tlaatirtg said, only the 1992
Treaty of Maastricht brought tangible progresshatlevel of a founding treaty
in the protection of human rights. Article B of tiieeaty sets the Union the
objective, among other things, “to strengthen thatqetion of the rights and
interests of the nationals of its Member Statesudh the introduction of a
citizenship of the Union.” Article F stipulates théhe “Union shall respect
fundamental rights as guaranteed by the Europeawedtion for the Protec-
tion of Human Rights ... and as they result from tbastitutional traditions

common to the Member States, as general princgfilgSommunity law.” In

8 F. PICOD: “Les sources,” InRéalité et perspectives du droit communautaire dfests

fondamentaux(F. Sudre, H. Labayle eds.), Brussels 2000, 130.

® RACZ, A. “Vezérb elvek az eur6pai alkotmanyféfiésben” (Key Principles of
Constitutional Development in Europe)pgtudomanyi Kozlénp007/12. 538.; R. UITZ:
“Yet Another Revival of Horizontal Effect of Constitonal Rights,” In:The Constitution in
Private RelationgA. Sajo, R. Uitz, eds.) Utrecht 2005, 18.

10 3. SHAW, J. HUNT, C. WALLACE:Economic and Social Law of the European Union
London, New York 2007. 351.
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1997 the Treaty of Amsterdam amended the wordingratle F. More im-
portantly for the purpose of this essay, it commatad the Preamble by con-
firming the “Union’s attachment to fundamental sbaights as defined in the
European Social Charter [...] and in the [...] Comnyr@tharter of the Fun-
damental Social Rights of Workers.”

The fundamental rights appear in those treati¢isealevel of general principles
rather than as concretely defined and enforceapest The proclamation of
the Charter of Fundamental Rights in December 208a8nt an important step
forward. However, it has not become legally bindifpat is one of the areas
where the Treaty of Lisbon, which is meant to ameadties that founded the
European Union and the European Community, is dedno bring about a
change. The Treaty of Lisbon wishes to includehim Treaty of the European
Union Article 1A, which refers to respect for humaghts as a common fun-
damental value of the Union and it adds that &nsong the shared values of
the Member States. The proposed, new paragraphAttiofe 6 provides that
the Charter will become legally enforceable whenTheaty enters into force.

4. Originally the Treaty on the European Communitgkid provisions on the
protection of human rights. In fact, no detaileduiation of that area has been
made in Community law ever since. That lends spsdaificance to relevant
judicial practice.

It is usually observed of the first period in thativty of the Court of Justice of
the European Communities (referred to below aQbiert or the ECJ) that it
paid no attention to human rights, instead, focumedhe market freedoms in
compliance with the founding treaties of the Comities™* “A judgment ren-
dered in 1960 shows the Court’s practice perfesyl. As its starting point
the Court stated that it is not its function to umesrespect for national law in
force in the Member States. This principle appéesn for rules set out in the
constitution — since in most cases the protectiohuonan rights has been in-
cluded in the constitutions of the Member Statestsl judgment the Court also
stated that Community law does not contain any gémpeinciple guaranteeing
the maintenance of vested right5.”

A slow change in the Court practice began onljhingecond half of the 1960s.
A judgement passed in December 1970 reflected aaproach. Although it

upheld the position that no provision of Commuméty may be revised on the
basis of the constitution of a Member State, itrmekedged that the funda-

1 Chr. TOMUSCHAT:Human Rights between Idealism and Reali®xford 2003, 215.

12 prasident Ruhrkolen-Verkaufsgesellschaft mbH, @gitRuhrkohlen-Verkaufsgesellschaft
mbH, Mausegatt Ruhrkohlen-Verkaufsgesellschaft muptH. Nold KG v High Authority of
the European Coal and Steel Communitydgment of 15 July 1960, C-36, 37, 38, 40/59.
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mental rights belong to the general principles #rgby the protection of the
Court. The protection of the fundamental rights fequirement that has its
origin in the common constitutional principles bétMember States — has to be
ensured also by Community laWw. Furthermore, it is necessary to take into
account the international treaties that the Men&iates have either signed or
helped to draft. It was a clear reference to theogean Convention for the
Protection of Human Right8.Said parts of the Court’s practice were later
incorporated in the Treaties of Maastricht, Amsaencand Lisbon, as well as in
the Charter.

5. Although the Charter is not yet legally bindinghiis been the subject of
numerous articles. Some experts question whethsrriceded at all or they
challenge its content, while others praise its irrgoace. Although an analysis
of the circumstances under which the Charter was [sooutside the remit of
this essay, it is worth offering a brief discusstorhelp readers understand the
content of the Charter.

The fate of the Charter has been closely linketthéoformulation of the Treaty

establishing a Constitution for Europe (Europeamdiitution). The German

approach and initiatives have played an importalat in the emergence of the
Constitution and the Charter. Following the Secdvidrld War the issue of

German identity was controversial. Germany had A Nagime before the war

and the German state was partitioned after the Against such a background
the questions of German national cohesion andidetitity attained special

importance. Under such historical conditions thesTitution had an important

role because it emphasized the citizens’ belongng nation and a sense of
self-identity. Von Bogdandy convincingly points dbat, ever since the crisis
of 1973, the search for German identity has belatec to questions of Euro-

pean identity. It has become an important politisale in the whole of the

European Communities that the citizens of the MenSiates should feel at-

tachment to the Communities and that they shouk laaEuropean conscious-
ness of identity.

The importance of said aspiration is shown in tiaenéwork of the European
integration also by the fact that the Treaty of Bteaeht mentions among the key
objectives of the Union the strengthening of idgraind the introduction of the
citizenship of the Unioft® In a similar way to the Germa@rundgesetzthere

13 Internationale Handelsgesellschaft mivHEinfuhr- und Vorratsstelle fir Getreide und Fut-

termittel Judgment of 17 December 1970, No. C-11/70, item 4

J. Nold, Kohlen- und BaustoffgroRhandluagCommission des Communautés européennes
Judgment of 14 May 1974, No. C-4/73, item 13.

A. von BOGDANDY: Européische und nationale Identitategration durch Verfassungs-
recht? In:Veroffentlichungen der Vereinigung der DeutscheratStechtslehrei62, Berlin
2003, 163-164, 184-185.

16 Title I, Article B.
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was a demand both for the Union’s principle of yiaibd rights for the Union’s
citizens. It seemed insufficient to say in thatteshthat the citizens of the Union
are entitled to the rights enshrined in the Europg@anvention for the Protection
of Human Rights because the protection guaranteddab convention does not
originate from Union citizenship. (That the Unianriotamong its signatories
further complicates the picture.) Hence it follothat there was a need for an-
other document that is suitable for influencing gemeral public. The first and
second passages of the Preamble of the Chartde a@dmk between the ever
closer union between the people of Europe and dharees, like human dig-
nity, freedom and equality. Standing on such ashdsé Charter places the indi-
vidual into the centre and ensures the protectidgheorights of the citizens of the
Union. By doing so, the Charter ensures a backgrdanthe long-established
and long-enforced economic freedoms: the free mememf persons, services,
goods and capital and the freedom of establishment.

6. In light of the aforesaid passages it becomesr cld®y certain observers
state right from the birth of the Charter that “@barter does not define new
rights; it is not a legal but rather a politicalcdment.*” Indeed a debate fol-
lowed on whether the Charter was a political oegal document. The Advo-
cates-General of the Court attempted to make trert@hmore legal in char-
acter by referring to it as a part of the Membet&t' common constitutional
legacy. That was how they attempted to pave thefarathe Charter to be used
in the practice of the Court. (As it has been nwmd, the Court was ready to
extend protection to human rights with referencéheocommon constitutional
principles.}® Let us add in this connection that for severaryemw the Court
of First Instance occasionally makes referencethéoCharter. Moreover, the
constitutional courts of some of the Member Statlse occasionally refer to
provisions of the Chartér.

For several years the Court even refrained fromtimeing the Charter. But
then in a judgment of 2006 it made a referencéedthartef’ True, that refer-

ence only occurred because the Preamble of thetigigehat had been consid-
ered by the Court had mentioned the Charter abdhkis for some ruling. Ref-

17 Editorial Comments, The EU Charter of Fundamentghi still under discussioommon

Market Law Revie001, 2.

F. C. MAYER, La Charte européenne des droits domehtaux et la Constitution européenne,
Revue Trimestrielle de Droit Europé2a03, 192-193; Case T-193/04, Hans-Martin Tillack v
Commission Judgment of the Court of First Instance (Fourth Gkennof 4 October 2006,
[2006] ECR 113995, J. WAKEFIELD commerEommon Market Law Revie2@08. 220.

19 M. CLAES, The European Constitution and the Rol&lafional Constitutional Courts, In:
The European Constitution and National Constitutjods Albi, J. Ziller, ed.), Alphen aan
den Rijn 2007, 238.

European Parliament. Council of the European Uniodudgment of the Grand Chamber of
the Court of 27 June 2006, No. C-540/03, item 38.
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erence by the Court to the Charter was thus teatyicestricted. The reason-
ing of said judgement ignored the Chaffeln 2007 the Court took a further
step. In the case dfnibet no legal instrument of the Union could be found
that had referred to the Charter. In that case thenCourt referred to the
Charter in order to confirm its established practfcThereafter the Court cited
the Charter in several judgements but in none addtcases could those refer-
ences be seen as crucial parts of the reasoniisgalt to state that reference to
the Charter was confined to confirming or completimgnthe judgements con-
cerned? It has yet to be seen to what length the Coureasly to go in rec-
ognizing the legal binding character of the Chadespite the fact that the
Treaty of Lisbon, which is supposed to declareGharter’s binding force, has
not entered into force yet.

7. The adoption of the Charter — an instrument thahéant to strengthen the
protection of human rights — is a cause that waldderve universal support.
Much of the criticism that has been levelled at @terter derives from that
practice of the Court that reinterprets the compete that were originally de-
fined by the treaties that founded the Community #ire Unior?* That Court
practice has a long past and numerous ramificatie®w | will only discuss
aspects that are relevant to the subject of tliayeand are often mentioned in
legal literature.

8. The Charter is a declaration of rights, freedonts arinciples. Whenever the
European Court of Justice and the courts of the bdenStates consider the
Charter, they have to also take into account trdatgulExplanations attached
to the Charter originally prepared under the aiithaf the Praesidium of the
Convention which drafted the Charter. For instarbe, Explanation attached

2L For an analysis of that judgmeageCase C-540/0Farliamentv. Council, Judgment of the

Grand Chamber of 27 June 2006, [2006] ECR 1-5769, MLBERMAN: Comment,Com-
mon Market Law Revie@008, 256. ff.

22 Unibet (London) Ltd, Unibet (International) Ltd. Justitiekanslern Judgment No. C-

432/05, item 37, of the Grand Chamber of the Court.

Laval un Partneri Ltdv Svenska Byggnadsarbetareférbundet, Svenska Bygbatsrefor-

bundets avd. 1, Byggettan, Svenska Elektrikerfateyidudgment No. C-341/05, item 91, 18

December 2007international Transport Workers’ Federation, Finnish Seamen’s dgnv

Viking Line ABP, OU Viking Line Eestludgment No. C-438/05, items 43 and 44, 11

December 2007Dynamic Medien Vertriebs GmbM Avides Media AGjudgment No.

C-244/06, item 41, 14 February 20@oductores de Musica de Espafia (Promusicae)

Telefonica de Espafia SAjudgment No. C-275/06, item 64, 29 January 200&ec SAv

Belgian StateJudgment No. C-450/06, item 48, 14 February 2008.

24 T.C. HARTLEY: The Foundations of European Community L&xford, New York 2003,
5 ed. 83; D. BRENNAN, The Future of the European Cofidustice — A British Perspec-
tive, In: The Future of the European Judicial System in a Coatjve Perspective(l.
Pernice, J. Kokott, Ch. Saunders, ed.), Baden-Badeé, B0.
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to paragraph 5 of Article 52 provides: “Paragrapkl&rifies the distinction

between ‘rights’ and ‘principles’ set out in the &ter. According to that dis-
tinction, subjective rights shall be respected, nehs principles shall be ob-
served.” In other words, principles have less weighn rights.

Article 51 defines the scope of the Charter. Pagigrl provides: “The provi-
sions of this Charter are addressed to the institsitand bodies of the Union
[...] and to the Member States only when they arelémgnting Union law.”
Discussing the relevant obligations of Member Sfaitgstitutions that imple-
ment law, the Explanation attached to that pardgragpers to the principles
that can be deduced from the relevant practice@fCourt. Below | will dis-
cuss in some detail that court practice becauseitspecial significance to the
subject of this essay.

9. Ever since its establishment, the Court has beekisg to ensure consis-
tency in the implementation of Community law. Aslgas in 1963 it defined
the principle (which is still regarded valid) thhie treaty founding the Com-
munity has a broader scope than an internatiogatytrthat only defines obli-
gations for states and not for their citizens. Twnmunity represents a new
system under international law. In this special rsyatem the Member States
have restricted their sovereignty in specific aréadependently of the legisla-
tion of the Member States, community law imposeggations on individuals
and confers rights upon them.

A 1978 judgment of the Court laid down that Comntyifaw has primacy over
the law of the Member States. Given the directlgliapble rules of Commu-
nity law, rules of national law may not be taketoiaccount irrespective of the
fact whether or not they were enacted before ar dfie relevant piece of
Community law entered into force. (In other worigpplicable is the general
rule that a legal instrument of a later date odes@another, earlier on&)The

Court took an important stand in 1986. It stateat tine treaty founding the
Community can be considered as the constitutioth@fCommunity and both
the Member States and their institutions have tapdg with it. In case a piece
of national legislation runs contrary to Communiyv, legal action may be
initiated against it in front of the national cafit In a judgment of 1987 the
Court ruled that the courts of the Member Statesatchave the right to chal-
lenge the validity of provisions of Community laanly the Court has the right

% NV Algemene Transport- en Expeditie Onderneming Gand & Loosc. Administration

fiscale néerlandaiseludgment No. C-26/62, 5 February 1963.

Amministrazione delle Finanze dello StatoSimmenthal SpAJudgment No. C-106/77,
items 17 and 21, 9 March 1978.

Parti écologiste Les Veris Parlement européenudgment No. C-294/83, item 23, 23 April
1986.
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to weigh the validity of rulings of Community I&&%.In opinion No. 1/91 the
Court confirmed the above principles and added #ititough an international
treaty had founded the Community, that treaty skagthe constitution of the
Community. It reiterated that Community law hadv@aty over the legislation
of the Member States and Community law is direafiplicable to individuals
of the Member States.

Consistency in the implementation of the law isapasunt for the Court. Ac-
cordingly, the uniform interpretation of law is teged even in cases where the
piece of legislation involved in a legal controweis not part of Community
law. A piece of national legislation has to be ipteted in compliance with
Community law if there is reference to Community laither in a relevant
national ruling or in a contract of the parties aemed® The Court has the
same approach if — although neither a piece ofonaltilegislation, nor the
contract between the parties concerned refer tor@omty law — a piece of
national legislation that is applicable to domebktgal relationships is identical
in content with the relevant ruling of Communityl& Those judgments show
that the Court construes its competence broadbyder to ensure the uniform-
ity of law.

The Court’s tendency of construing its competenoadiy has been criticized
in connection with a case that is mockingly refén@ by some as the “pyjama
case.” In that case the Court felt obliged to taketand on customs tariffs of
women’s underwear. The issue became controversiehuse there was no
consensus whether a certain rule only applied ghtdresses or also to gar-
ments that are used outside of Bedlthough the Advocates-General consid-
ered it unnecessary to construe the Court’'s competbroadly in other similar
cases, the judgment concerned was in line wittCthert's practice®

Construing the Court's competence broadly has nmoie serious conse-
guences than that. An example is the judgment addpy the Grand Chamber
of the Court in 2007. The judgment referred toidtalrulings on issuing li-

2 Foto Frostc. Hauptzollamt Libeck-Ostludgment No. C-314/85, items 15-18, 22 October

1987.
2 ECR1-6079, item 21.
%0 Leur-Bloemv. Inspecteur der Belastingdients/Ondernemingensterdam 2, Judgment No.
C-28/95, item 25, 17 July 1997.
Bernd Giloyv. Hauptzollamt Frankfurt am Main-Osfudgment No. C-130/95, items 26-29,
17 July 1997.
Wiener S. .lv. Hauptzollamt EmmerichJudgment No. C-338/95, items 10-11, 20 November
1997.
K. LENAERTS: ECJ - “The System of Preliminary Rubrigevisited,” InThe Future of the
European Judicial System in a Comparative Perspedii. Pernice, J. Kokott, Ch. Saunders
ed.), Baden-Baden 2006, 219-220, 222.
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cences for gambling and for organizing gamblindhaiit a licence. The Court
ruled that the relevant legislation restricted filee operation of the market and
therefore violated Community law. Consequently, lfadian court concerned
had to reconsider whether or not the restrictiorvesk public interest and
whether or not it was proportional. In case thatation of Community law
proved to be unjustified, the relevant penal lagutation is inapplicabl&’
Observers note that actually it was not this ot thiace of Italian legislation
that violated Community law but the composite dffafcthose national regula-
tions could be considered as running contrary tm@anity law?® As a result
of the Court’s ruling, a penal law regulation wat applied with reference to
Community law.

Let us add in connection with that judgment thatoading to an earlier judg-
ment of the Court, the violation of Community lalways has to be examined
in the context of its concrete conditions, whicham it is insufficient to refer
to an abstract danger that might be caused byeztvref law. Furthermore, the
unobstructed operation of the market must not beotity consideration when a
violation of Community law is considered. Other ifchl objectives that
Community law is meant to promote also need takert into account, such as
for instance, health protection. The Court tookoaition about that in the To-
bacco cas&

10.1t is not the purpose of this study to offer ardapth analysis of the Court's
practice in any of the fields. Instead, the purpss® outline a general ten-
dency of Court judgments that the national appghcabf law has to take into
account in connection with the fundamental rightse philosophy behind the
above-mentioned judgments — which has also bearidabed in journal arti-
cles written by a former president of the Court anthe of its judges — is that
the Court operates also as the constitutional afihite Community.

In a speech, which was later published in a jouradbrmer president of the
Court, Rodriguez Iglesias, has taken a stand iouaef the Court functioning
as a constitutional court. It is worth considerthgt part of the article that re-
lates to the topic at issue. According to Rodriglggesias, in drawing the line
between the competence of the EU and its MembdesStthe ECJ has been
assuming the role of a constitutional court fooag time. In his opinion, the

34 Massimiliano Placanica, Christian Palazzese, Ang8turrichia combined judgements C-

338/04, C-359/04 and C-360/04, items 42-48.
35 A. CUYVERS: Comment to Joined Cases C-338/04, C-358f@ C-360/04Massimiliano
Placanica, Christian Palazzese and Angelo SorricdRilacanica),Judgment of the Grand
Chamber of 6 March 2007, ECR [2007] I-18@bmmon Market Law Reviex@08, 516.
Federal Republic of Germany European Parliament and Council of the European Wnio
Judgment No. C-376/98, items 83, 84 and 88, 5 @ct2b00.
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fundamental freedoms guaranteeing the functionihghe common market

belong to the fundamental values of the communiigt have constitutional

character; the protection of these freedoms beloém@s area of decisive im-
portance of the Court’'s activity. Finally, shouldetCharter be accepted, he
regards it as an important ground for the Counttsvay.*’

Koen Laenarts, a President of Chamber at the Calsdt,bases his conclusion on
the Court’s case law. In his opinion the ECJ ithatsame time the Constitutional
Court and the Supreme Court of the European Urlionits competence as a
constitutional court belong decisions in questi@ishorizontal division of
powers between the Union institutions, the vertdiglsion of powers between
the European Union and its Member States, and ribtegtion of fundamental
rights®® Giinter Hirsch, a former judge of the Court, hadsmilar opinior?’

For the purposes of this paper we concentrate @prbtection of human rights,
especially in relation to the Charter. Below | vaifily deal with relevant issues.

11. What the judges of the Court say about the Eumo@nstitution does not
seem to have general acceptance. For examplebefelle it became clear that
the legal process of adopting the European Cotistitis doomed to failure,
an observer remarked that many stakeholders gbdligcal and business life
oppose the idea that the Union should have a totisti* It should also be
borne in mind that the several Member States hdfereht approaches to the
constitution. The difference between the Britistl dhe German approach is
especially striking! Many experts are of the view that the Court playsim-
portant a role in the process of integrafion.

When it comes to the protection of fundamentaltagh the European Union,
it is a problem that the Member States differ igithnterpretation of funda-
mental rights. The differences are greater than Weaundeniable differences
in their economic, social and cultural legislatiould justify. To render the

37 G.C. RODRIGUEZ IGLESIAS: “The Court of Justice, Piples of EC Law, Court Reform
and Constitutional AdjudicationEuropean Business Law Revi2@04, 1118-119, 1121.

38 K. LENAERTS, “The Rule of Law and the Coherenceh#f Judicial System of the Euro-
pean Union,’Common Market Law Revie2007, 1651-1652.

%9 G. HIRSCH, “Choice of Models — Quo Vadis ECJ?"Tie Future of the European Judicial
System in a Comparative Perspectifle Pernice, J. Kokott, Ch. Saunders, ed.), Baden-Ba
den 2006, 129-131.

40 J. SCHWARZE: “Concept and Perspectives of Europeanrimity Law,” European Pub-

lic Law, 1999, 238.
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situation even more complicated, the Court has kmesuing its own legal
philosophy, which sets it apart from the Membete3ts

Several observers criticize the Court practice rotqrting fundamental rights
because in their view the market freedoms are owehnasized (the Court
qualifies Community legislation that covers margeinpetition as belonging to
public policy*) By contrast, especially as regards the econoigitts, the so-
cial policy of the Member States and the decisaiithie ECJ do not reveal the
same opiniofi> The President of the Court resolutely rejected tften-re-
peated opinion. In his view there is no contradittbetween the protection of
fundamental freedoms and the protection of fundaaheights. He pointed out
that fundamental freedoms and fundamental right® tea different scope of
protection and that the ECJ essentially tries tikestdelicate balances in this
protection. There is no indication of a hierarctgtvieen the two. He also
pointed out that the ECJ not onlg/ tried strikindicke balances, he also re-
frained itself from judicial activisrit

12. In its judgments related to fundamental rights @wairt keeps referring, in
addition to the shared constitutional traditionstleé Member States, to the
European Convention for the Protection of HumanhRigand even to the
practice of the European Court of Human Rights. iYé$ doubtful that the
protection of fundamental rights under Community l&ould be identical with
that based on the European Convention for the &foteof Human Right§’

Fundamental rights play a minor role in the practoé the Court, and indeed
the theoretical foundation of that field is not esiplly elaborate. Some observ-
ers hoped that the Charter would help clarify theotetical foundations and
would offer a reliable guidelin®. However, an attentive reader of the Charter

4 W. PAULY: “Strukturfragen des unionsrechtlichenruGdrechtsschutzes,Europarecht
1998. 253-254; E. PICARD : “L'émergence des droitglfomentaux en Francd,"Actualité
Juridique, Droit AdministratifL998. juillet-ao(t, spécial 19.

44 Eco Swiss China Time Ltd. Benetton International N\dudgment No. C-126/97, items 36-
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schen Gemeinschaftsrechfe Offentliche Verwaltung006, 93-97.
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the European Court of Human Rights: L. WILDHABER: Eimgfassungsrechtliche Zukunft

fur den Européischen Gerichtshof fir Menschenreefaropéische Grundrechtezeitschrift

2002. 573.

%8 M. P. MADURO: “The Double Constitutional Life oféhCharter of Fundamental Rights of
the European Union,” InfEconomic and Social Rights Under the EU Charter wfidamen-
tal Rights(T. Harvey, J. Kenner, ed.) Oxford, Portland Orege003, 280.
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can conclude that such expectation was not ap@atepriwell founded. After
all, the Charter was drafted to serve politicaheatthan legal purposes. Early
analyses have already pointed out that in numeaoeas the Charter fails to
provide firm guidance for law enforcement eithedigfining rights or in pre-
cisely defining the opportunities for restrictidfist can be predicted therefore
that the protection of fundamental rights will et a firmer footing even after
the Charter obtains a legally binding effect. Asansequence, the Court —
whose judicial practice in the field of fundamenights has been growing — is
likely to play an even more important role. Wher tBharter obtains a man-
datory effect, Rasmussen believes, there will hdaltwave” of petitions
pouring onto the Courf.

Partly connected with the Court’s case law is th@d®ol on the application of
the Charter to Poland and to the United Kingdorachitd to the Treaty of Lis-
bon. The Protocol set out that Poland and the drki@egdom wished to clar-

ify certain aspects of the application of the CharAccording to Article 1 of

paragraph 1 of the Protocol, the Charter doesxtend the ability of the Court
of Justice of the European Union, or any courtrimuhal of Poland or of the

United Kingdom to find that the laws of these twember States are incon-
sistent with the rights and principles reaffirmegdtbe Charter. Art. 1 par. 2 in
turn says that nothing in Title 1V. of the Charteeates justiciable rights appli-
cable to Poland or the United Kingdom except ifies@s Poland or the United
Kingdom have provided for such rights in their oaél law.

It goes without saying that the protocol, whichersfto Poland and the United
Kingdom, elicited responses. The protocol forcgfulhallenges the position
that the law of the Union enshrines common valuesvbich the Court has
based its judgments on fundamental rights for des#d

13. It is not only the Charter's wording that will gaiheadaches for institu-
tions that intend to implement the Charter in thenilber States. An examina-
tion of the practice of the Court prompts the gieastvhat influence will the

Community law interpretation of fundamental rightsse on the application of
legislation other than Community law? When applyiagional law, in case of
the restriction or violation of law, the Member ®& apply the principles of
necessity and proportionality — they are not madgaby the necessity to bal-
ance the market freedoms and fundamental righta:eMer, it follows from the

4 D.TRIANTAFYLLOU: “The European Charter of FundamenRights and the 'Rule of
Law’, Restricting Fundamental Rights by Referend@&gmmon Market Law Revie002,
55-56, 63.
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2008, 1; “Editorial comment,Common Market Law Revie2007, 1234.
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above-discussed judgments of the Court that Contmiei is meant to have
a decisive influence also in areas that are noegmd by it. The institutions
that apply law in the Member States have two ogtitnchoose from. They
can adopt the principles that have been establish€bmmunity law. That
would both mean that they give up their earliercpca and often find them-
selves with an approach to legal protection rathifferent to which they are
accustomed. The other option is that in administenational law, they do not
adopt the practice of the Court. As a consequeme®,different approaches
might coexist within the same country in the prttetof fundamental rights.
Neither of the two approaches seem to be satisfacto

14. Although the Constitutional Courts of the Membé¢at&s avoid open con-
frontation with the Court, they disagree with theu@’s practice on nhumerous
issues and continue relying on the national carigiits in their everyday
work . It is evident that this tendency will even becostenger when the
protection of fundamental rights enters their ageéAdhe legal literature dis-
cusses that issue also under the heading of higrafcnorms. The question is
as follows: are Community law and the practicehaf Court on a higher level
of the legal hierarchy than the national constitugi of the Member Staté§?

In the United Kingdom the above dilemma is exacebady the following
consideration of constitutional law. “The soverajgof the Parliament cannot
be restricted, in constitutional questions the iRarnt cannot reach decisions
which he himself cannot alter later on, the Pardiatrcannot bind its succes-
sors by stipulating as to the manner of subsedagigiation.” In a judgment of
2002 Lord John Justice Laws explicitly reiterathdtttraditional British legal
principle> In other countries this question, whether opemlimplicitly, takes
another form: is there a part in the national atutstnal order that is untouch-
able, which may not be amended at all? [For ingaparagraph 3 of Article 79
of the GermarGrundgesetzthe controversial judgment of the German Con-
stitutional Court that refers to the Treaty of Masiabt® and the fourth and

%2 M. P. MADURO, “Der Kontrapunkt im Dienste einesrepéischen Verfassungspluralis-
mus,” Europarecht2007. 9; F. C. MAYER: “The European Constitution déimel Courts,” In:
Principles of European Constitutional La@. von Bogdandy, J. Bart, ed.) Oxford, Portland
Oregon, 2007, 306.

M. CLAES, “The European Constitution and the Rol&afional Constitutional Courts,” In:
The European Constitution and National Constitutjof#s Albi, J. Ziller ed.), Alphen aan
den Rijn 2007, 242-244.

5 U. WOLKER, “Die Normenhierarchie im Unionsrechider Praxis,Europarech®2007, 38-40.

% Quoted by the 6th Report of Session 2003-2004, skloaf Lords European Union
Committee The Future Role of the European Court of Justi@94, 89.

W. G. LEISNER, “Die subjektiv-historische Auslegudes Gemeinschaftsrecht&lropa-
recht2007. 705.
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fifth paragraphs of Article 89 of the French congion — amended on 23 July
2008 — provide an itemized list of parts of theevaht constitutions that may
not be amended.]

Although the Constitutional Courts honour Communéw and refrain from
qualifying it as “unconstitutional,” they rely ohe respective national consti-
tutions when they carry out the constitutional gsial of the pieces of national
legislation that implement the rulings of Commuraw.

15. In recent French and German national practice gadgments have been
made that — although they are not based on thet&ZHaut deal with the pro-
tection of fundamental rights — seek the road afstitutional analysis in the
relation of Community law and national law.

The French decisiononcerned has been passed by a plenary sesside of t
Conseil d’Etat — which functions as a constitutioz@urt in relation to certain
issues — about a petition Afcelor and some other compansThe Conseil
d’Etat noted that the constitutionality of a statutas challenged which had
been adopted to implement a Community directivehanfield of reducing the
emission of toxic gases. The directive grantedMleenber States the right to
decide whether or not to implement it. The Cond#itat set itself the task of
clarifying whether there was a constitutional piphe in Community law that
would ensure the protection of a fundamental rigstit turned out, there was
such a principle (the protection of the law of prdp). The Conseil d’Etat
referred to the Court for a preliminary ruling tpgestion whether the directive
violated the principles of Community law and whetheshould be abrogated.
The Conseil d’Etat added that, if there were ndisDommunity law principle,

it would carry out the constitutional analysis lbat French statute on the basis
of French law. The legal literature discussingdgeisionof the Conseil d’Etat
points out that the Conseil d’Etat took as its geenthat, acting on the basis of
the French constitution, the directive has to badposed into French law. That
conclusion coincides with the practice in recerargeof the French Consell
constitutionnel. As could be seen, both institutittase their decisiorm the
national constitution®

Soon after the French decisitie German Constitutional Court also passed a
judgment on the implementation of the same Uniagadtiive in the course of
examining the unconstitutionality of the relevargr@an statut® The judg-

57 Société Arcelor Atlantique et Lorraine et autregsolution No. 287110 of 26 February 2007.

%8 F. C. MAYER, E LENSKI, M. WENDEL, Der Vorrang desidparechts in Frankreich —
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2007 @rceloru.a.)Europarecht2008, 71, 74.
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ment deserves attention for several reasons bfitesuf to say here that the
German Constitutional Court, making reference ® fdamousSolangejudg-
ment, did not examine the constitutionality of thmion directive. The judg-
ment also stresses that Member States had a frekimaleciding how to im-
plement that directive. However, the German Cansdital Court did not refer
the case to the Court for a preliminary rulinggisolved that an ordinary court
could handle such a task. As in that case conistitality had to be examined
as based on Union principles, the German ConglitatiCourt did not examine
the constitutionality of the German statute on enpentation.

16. As for the application of law as illustrated by thbove examples, evident
is the question to what extent are the Union ppilesi about fundamental rights
identical with the principles, on the one handiled practice of the European
Court of Human Rights and, on the other hand, Whiéhprinciples on which the
constitutional law practice of the EU Member Statedased. Although the
European Court of Justice has for many years beferring in its judgments to
the practice of the European Court of Human Rigthts, practice of the two
courts is far from being identical. The same cosicln can be drawn if we
compare the Court’s practice with that of the cimisdnal courts of the EU
Member States. One of the experts on this issuejustisied to remark that
there has been a pluralistic system for the prioteaf fundamental right?.
An institution that applies law in any of the Meml@ates may thus easily find
itself in the embarrassing situation that a formihiat would comply with the
Community law practice could not be found accegtabperused on the basis
of the practice that derives from the European @atiun for the Protection of
Human Right$?

17.What has been said so far indicates the diffiesiithose applying law in the
EU Member States face when they analyse constitlity: they have to col-
late the principles that emanate from the nati@oalstitution with the consti-
tutional principles of Community law; moreover, yhare supposed to avoid
legal collisions and they also have to approxinmattonal constitutional prin-
ciples to the practice of the European Court of HnrRights. If those efforts
fail, the Member State concerned might be calleddmount. When the Char-
ter, which was drafted with political consideragan mind, enters into force,
that task is likely to become even more daunting.

0 N. KRISCH, “The Open Architecture of European Hunfights Law,” The Modern Law
Review2008, 201.
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recht2007. 170.
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SUMMARY

The Charter of Fundamental Rights of the European Wion
and its Application by the Courts of EU Member Staées

ATTILA HARMATHY

The Charter is not yet legally binding; neverthg)es lot of questions have
been put concerning its application. The presepepaives a short overview
of the slow development of the protection of hurrights in the practice of the
European Court of Justice and later on in the T@safhe elaboration of the
Charter is considered as an important step althaughs mainly a political
character and a lot of critical opinions have beeblished. It is clear that
many problems will arise when the Charter will lppléed. Some of the prob-
lems are closely connected with the case law oEilm®pean Court of Justice.
The Court functions as the constitutional courthef European Union and the
main principles applied by it do not always cor@sp to those applied by the
courts (mainly constitutional courts) of the Memisates. The importance of
the differences will be greater if the Court witiidy the rules of the Charter.

RESUMEE

Die Charta der Grundrechte der Europaischen Union nd
ihre Anwendung in den Mitgliedstaaten

ATTILA HARMATHY

Obwohl die Charta der Grundrechte noch nicht infiKgatreten ist, sind be-
zuglich ihrer zukinftigen Anwendung bereits zalunei Fragen gestellt wor-
den. Der Aufsatz gibt einen kurzen Uberblick darjilaée sich der Schutz der
Grundrechte in der Rechtsprechung des EuropaisGleeichtshofs sich lang-
sam entwickelt hat. Die Entstehung der Charta kanch dann als wichtiges
Ereignis angesehen werden, wenn ihre Funktionsteetinie eine politische
ist und in der Fachliteratur bereits mehrere laites Meinungen Uber sie geau-
Bert wurden. Voraussichtlich wird es viele Problegeden, wenn die Charta
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einmal angewendet werden soll. Ein Teil dieser lerab steht im engen Zu-
sammenhang mit der Rechtsprechung des Europaisgbgaohtshofs. Dieser
Gerichtshof ist auch als Verfassungsgericht deppaischen Union tatig, und
die Prinzipien seiner Rechtsanwendung sind nicfgdem Fall mit den Prinzi-
pien der Rechtsanwendung der mitgliedstaatlicherfagsungsgerichte iden-
tisch. Die Bedeutung dieser Differenzen wird dudéh Anwendung der Charta
noch bedeutender sein.



