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[. Introduction: International Legal Services
and the Globalization of L egal Work

The impact of globalization has not been limitedite economy. Indeed, even
fields considered traditionally professional, swshthe practice of law, have
become increasingly international in nature. Todagrnational legal services
exist not only in commercial practice but in ottserctors of legal work, in-
cluding cross-border elements in civil litigatiamiminal law prosecutions, and
family law. The effects of globalization have takem exception in the United
States. In 1997, the value of international mergedsacquisitions totaled $410
billion. The total cost of crossborder United Ssategal services reached
roughly $5 billion in 2008.With only $1 billion of legal services importetigt
United States was left with a “positive” trade ada of $4 billion in exported
legal services.

The outsourcing of United States legal work hasobecmore common while
some areas in the practice of law have becomealliytborderless. American
law firms generally charge between $250 to $580hper for basic legal tasks
such as the drafting of contracts, business arateeptanning, legal research,
litigation support, and paralegal services. Theskld of legal work are par-
ticularly vulnerable to globalization and have beetsourced to countries such
as India, South Korea, Australia, Israel, and Rdmarhree million American
legal assignments were outsourced between 20012@606. Moreover, the
number of outsourced legal assignments is expeotggow to 13 million in
the next 10 years.

In the case of India, for example, General Eleastablished a subsidiary in
India that housed 50 local lawyers to handle reut\merican corporate legal
work. In another case, one company requested &dlBitates law firm to pre-

I would like to thank Anthony P. Hernandez for bamtributions to the article.
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pare standard form lease agreements for use thoatgfiee United States. The
American firm estimated the cost of the completedjget would be in the

range of $400,000. The corporation ultimately outsed the work to a legal
team in India for a price of only $45,000. The leggrvices industry in India,

totaling $150 million in 2006, is expected to riee$650 million by 2010 and

reach a projected total of more than $1 billior26y5.

[I. The American Legal Culture

Americans are often regarded as litigious. Thehtaftthis cultural stereotype
is only supported by the fact that there are moaa tl million American law-
yers, amounting to approximately one lawyer forrg\@00 Americans. There
is a saying that Americans do not like lawyers, Aotericans do like to sue.
The pervasiveness of the legal system is not lahtitecommercial matters. The
United States has a prison population of rough® rillion, including 3,300
inmates on death row. In addition to the approxatyaf.2 million criminal
complaints filed each year, American courts dedhwpproximately 12 mil-
lion civil actions annually.

1. Legal Environment

Why do Americans sue? Why do foreign plaintiffseatpt to file suit in the
United States, while foreign defendants try to dvidtigation in the United
States? It may be possible to respond to eacheskthuestions with the same
answer.

One reason law suits may be common in the UniteteStis because nearly
every prospective party has access to an attodegording to what has be-
come known as the “American rule,” the losing pastyot responsible for the
opposing attorney fees. It also is possible inWmited States for lawyers to
accept cases based on a contingency fee. Continfees make it possible for
lawyers to accept cases with little or no initiaktto the client during the pre-
litigation and litigation stages. The attorney diynollects the fees at the end of
the litigation process and, sometimes, if the clfzits, may not collect at all.

Another reason law suits are common in the UnitedeS is because of low
barriers to suit. The liberal pleading requiremeetgtablished by the Federal
Rules of Civil Procedure, make it easy for plafstib receive a day in coutt.

3 Fed. R. Civ. P. 8(a)(2) establishes a liberal systé notice pleadingSeeLeatherman v.

Tarrant County Narcotics Intelligence and CoordiwatiUnit, 507 U.S. 163, 168 (1993).
Fed. R. Civ. P. 8 might more accurately be descrésed minimalist rule because complaints
in federal court need only contain three shortagngbentences: (a) a statement of the grounds
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The liberal pleading requirements make it morelyikbat parties will be sub-
jected to discovery, which is often vexatious andtly in the United States,
resulting in pressure for the parties to settlanSattorneys have become noto-
rious for filling “strike suits,” suits filed merglwith the intention of obtaining
a payoff settlement when the discovery processitiaied.

Generally, plaintiffs also favor American courthese American juries, even
when applying foreign law, are more likely to awdigher damages for inju-
ries compared to those awarded by foreign judgesoorts. Attorneys are

aware of the “Mid-Atlantic formula,” establishingdt claims of foreign plain-

tiffs are settled in amounts above what could haeen obtained where the
injury actually occurred.

Easy access to the American courts, coupled wétptssibility of large dam-
age awards, including punitive damages, makesatitig in the United States
more attractive. It is in fact however, these viagtors which make litigation
in the United States attractive for plaintiffs, bugs low barriers to suit and
expanded liability which yield high returns, thatke foreign defendants ap-
prehensive of litigation in the United States.

2. TwoMajor Characteristics: Adversarial System and Trial by Jury

For most European and Civil Law layers, the mogkieg features of the
American Common Law tradition are the adversaratem and the ability to
have a trial by jury. These unique features arerdid to the American Com-
mon law legal system.

2.1. The Adversarial System

The philosophy of the adversarial system is esaiynthat, if each side is pre-
pared to meet the opposing claims on the meriescttse will be resolved in
litigation and the end result will be just. UndbetAmerican adversarial sys-
tem, unlike the Civil Law tradition where the judgenerally leads the prepa-
ration of the case, each party, through the remet#gal counsel, independ-
ently prepares for litigation. Independent partgpgaration and easy court ac-

upon which the court’s jurisdiction depends, (lst@ement of the claim showing the pleader
is entitled to relief, and (c) a demand for rel@h the other hand, some specific cause of ac-
tions, such as fraud and mistake, require allegataf particularitySeeFed. R. Civ. P. 9(b)
and Bell Atlantic Corp. v. Twombjyl27 S. Ct. 1955 (2007), imposing a “plausibilitg-
quirement in anti-trust cases, requiring the coimpka contain enough facts to show that the
pleader’s claim is plausible.

Russell J. WEINTRAUBThe United States As a Magnet Forum and What, ythAmg To

Do About 1t(1997),reprinted inInternational Civil Dispute Resolution, at 54 (Chartes
Baldwin, IV Et. Al., Thomson West) (2004).
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cess, provides the parties an incentive to reaidlatprsettiements. This argua-
bly promotes judicial efficiency because judgesndb have to hear cases that
are privately resolved.

The adversarial system, however, is not withoutcitsicisms. There is a
greater chance of abuse of party control and witpesparation. It also is diffi-
cult to argue that two or more parties indepengeanmttparing for litigation is
efficient. The costs associated with preparinglifayation alone can be drain-
ing and the cost of actual litigation, if necessargn be crippling. The high
costs associated with suit, may ultimately leacgoinadequate emphasis on
finding the truth because the parties may be mersyaded to resolve the is-
sues based on a cost-benefit analysis opposeddbnwral.

2.2. Trial by Jury

Article 1l of the United States Constitution proeis for the right to trial by
jury for all felony criminal cases. Although thght to trial by jury is constitu-
tionally provided, most criminal defendants forde tight to trial by jury and
accept a bench trial, a trial by judge. It alspassible to have a trial by jury in
civil action where the plaintiff is seeking primigrimonetary relief and a jury is
demanded by one of the parties involved in the 8Muotreover, according to the
Federal Rules of Civil Procedure, the judge mayoayppa jury at his discre-
tion. The jury system is arguably the most sigaificaspect of United States
adversarial litigation and, although it is one log tmost costly features of the
court’s infrastructure, trial by jury may not be @mg the most efficient.

The jury system is often criticized because otitpense and inefficiency. The
members of the jury often have inadequate expertisdact, lawyers com-
monly search for potential jury members who haveagal knowledge. The
lawyers control the jury selection process and@serthis procedure with par-
ticular care because the selection, not alwaydatts or the law, often is the
key to winning a trial by jury. Jury members arested by the lawyers from a
random pool of lay citizens. The lawyers often hrkegal team consisting of
jury consultants, investigators, psychologists, prafilers to assist in the se-
lection of the jury’. Lawyers often strike, or remove, potential jurymimers
simply because the lawyer believes the candidatw jis more likely to be
persuaded in favor of the adverse party. Each pawtyer, typically, has the
ability to strike up to three members of the sétecpool without reasoh.

Not all disputes can be settled autonomously Hey parties themselves. Fed. R. Civ. P.
23(b)(3), for example, requires judicial approval &ny settlement in class action cases.

The process of jury selection is knownvasr dire.

The lawyers are generally prohibited from strikien member of the panel simply because of
race or gendeSeeBatson v. Kentuckyl76 U.S. 79 (1986).
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[11. The Four American Long Arms:
How American Law Touchesthe World

Although the United States may no longer occupypbsition of the world’'s
sole superpower, America nevertheless retains tirld\s largest economy. It
is unlikely that the United States will lose itssfimn as a dominant economic
force in the near future. This economic statusisrices the behavior of United
States business, which in turn influences the |legalket. The international
legal market is affected, both domestically witthie United States and abroad
with those who do business with the United StabgsAmerican “muscle,”
jurisdiction, the Bar, and legal education.

1. Muscle

The United States retains the world’s largest engndn 2007, the European
Union’s (EU) Gross Domestic Product (GDP) surpagbedUnited States and
in 2008 the EU’s estimated GDP was $14.8 trillioompared to $14.2 trillion
for the United States. In 2008, Germany claimed|#ngest economy of any
single EU member, ranking fifth in the world, betithe United States, China,
Japan, and India, respectively.

Businesses are risk averse and tend to deal is arashich they have a com-
petitive advantage or market advantage. Likewissjrigsses prefer to main-
tain advantages and familiarity and choose to dapesiad transact under fa-
miliar laws. Therefore, the American business paraways wants a United
States choice of law clause, a United States chafiderum clause, and/or a
United States arbitration venue, all included iragneement written in English
and in an American-style structure. Sometimes gtlietittle or no alternative
for foreign companies that want to engage in bssingith a United States
partner other than to accept the legal demandseof\tnerican party.

2. TheBar

In order to practice law in the United States, onest be admitted to the Bar.
Bar membership generally requires the successfubptaiion of an examina-
tion as well as payment for subsequent member femsh state in the United
States is responsible for controlling bar examorati and admissiofisin
Schware v. Board of Bar Examiners of New Mexice&e Bupreme Court de-
termined that state control over bar admissionpesnissible, provided the
standards are not arbitrary or discriminatory.

8 The state of Wisconsin does not require a Bar &xation for graduates of the University of

Wisconsin.
® 353 U.S.232, 239 (1957).
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Prior to 1973, United States citizenship was reslin all states in order to
take the bar examination. The United States Suprémat ended this re-
quirement in the case of In Re Griffiths and hdidtta “lawfully admitted
resident alien is a ‘person’ within the meaningthé Fourteenth Amend-
ment’s directive that a state may not deny to amg@n within its jurisdiction
the equal protection of the law¥’Moreover, the Supreme Court held, in
New Hampshire v. Piper, that the right to practiae is protected by the
United States Constitution, Article 1V, Section#jvileges and immunities
clause and determined that residence is not acgarifi criteria for admission
or denial to a state bat.

The World Trade Organization (WTO) and General &grent on Trade in
Services (GATS), including legal services, obliges United States to allow
foreign legal practitioners to enter the Americaarket. The American Bar
Association (ABA) and the United States Trade Regméative have been pres-
suring all states to allow foreign legal consuksamxpressing the concern that
the United States failure to show that it will alldoreign legal consultants in
all states could result in retaliation by restrigtactivities of American lawyers
abroad or by filing a formal trade complaint witletWTO.

The American Bar Association Model Rule providest oreign legal consult-
ants may be licensed to provide certain legal sesvin United States jurisdic-
tions without examination, provided they are mersl#rthe recognized legal
profession in a foreign country. Foreign legal adiasts are allowed to pro-
vide advice on the laws of the home country, batythre not admitted as
members of the Bar in the United States host jiatigeh and are prohibited
from providing certain services, such as givingieglwn federal or state law or
appearing in court on behalf of the client.

Existing state laws continue to impede Bar admissiblawyers who are ad-
mitted to practice in a foreign jurisdiction or wiape foreign nationals, and
they obstruct the capacity of foreign legal coretlt and foreign firms to pro-
vide legal services in the United States. For exapnip Dent v. West Virginia,
the Supreme Court determined that a state staqtéring that medical practi-
tioners hold a diploma from “a reputable medicadica” is constitutionat?
The implications of this case, permitting the indiwal states to establish rules
for the protection of society, is evidenced in #tate rules of Georgia, New

10 413 U.S. 717, 719 (1973).

470 U.S. 274, 283 (1985).

12129 U.S. 114 (1988). The court held the Stateistavas constitutional in part because there
is no arbitrary deprivation of the right to praetimedicine “where its exercise is not permit-
ted because of a failure to comply with conditiomposed by the state for the protection of
society.”ld. at 122.
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Jersey, and Florida which require J.D. or LL.B.r@eg from ABA schools in
order to take the bar examinatitn.

In spite of these legal impediments, there werdgofgign legal consultants
licensed in 16 states in 2007. In addition, 40estatllow limited practice by
foreign lawyers, and five states allow limited se&mt practice. However, tak-
ing and passing the bar as a foreign lawyer ismpbssible, although success
is not as statistically promising as for those wgraduate from ABA law
schools. In 2008, the Bar passage rate for ABAwgtas was 76 per cent com-
pared to only 27 per cent for non-ABA graduatesthiat same year, only 42
per cent of graduates of law schools outside ofuhitéed States taking the bar
examination in New York passed, while only 19 pemtgpassed in California.

3. Jurisdiction

The United States does not have a federal commwrsyatem; thus, federal
courts must apply the substantive state law of ke court is locatetf Fed-
eral courts are courts of limited jurisdiction amdst receive jurisdiction from
either the United States Constitution or from Cesgrin order to try a case. A
number of elements must be satisfied in order ddefal courts to have juris-
diction. Some of the most significant aspects idelthose that the case must
be properly filed, the venue must be adequate tlere must be personal and
subject matter jurisdiction.

3.1. Subject Matter Jurisdiction and Personal Jurisdiction

Subject matter jurisdiction can be satisfied in tways. One way subject mat-
ter jurisdiction may be satisfied is if the legsdiie is one that arises under fed-
eral law, meaning the plaintiff's cause of actiencreated by federal law or
necessarily depends on a substantial federal guesti the alternative, a case
may be heard in federal court if there is “diversgitrisdiction.” Diversity ju-
risdiction is satisfied when the parties are dolaétin different states and the
amount in controversy exceeds $75,600.

13 For comprehensive Bar Admissions Requiremes¢Nstional Conference of Bar Examin-

ers, Bar Admission Requirements 2008vailable at http://www.ncbex.org/fileadmin/
mediafiles/downloads/Comp_Guide/CompGui de.pdf (&sted on Jun. 19, 2009).

14 SeeErie R. R. v. Tompkin804 U.S. 64 (1938).

15 While persons generally only have one domictlis hot uncommon for businesses to have 2
domiciles, the place of incorporation and the plaééusiness activity. Determining the
boundaries and definition of domicile is a stasuiés
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3.2. Personal Jurisdiction and Long Arm Statues

The requirements for personal jurisdiction are mmmplex than the require-
ments for subject matter jurisdiction. Personaisfliction can be satisfied by
consent, by presence within the jurisdiction, orrbgich of the jurisdiction’s
“long-arm” statuté® Many states have codified long-arm statutes, auderal
courts utilize the long-arm statute of the statemghthey sit. Some states spe-
cifically enumerate activities that will subjectdefendant to the territory’s
jurisdiction, while other states simply call forigdiction to the maximum ex-
tent under the law.

Most applicable to foreign business owners is thitya for long-arm statutes
to subject business to jurisdiction based merelythan “transaction of busi-
ness.” Jurisdiction based on long-arm statutesogerattenuated than jurisdic-
tion based on consent or presence. The transauftibnsiness element under
state long-arm statutes makes it possible for dizfiets to be subjected to juris-
diction based on a single, isolated incident, sqglas the suit derives from the
disputed contact or transaction.

3.2.1. Due Process and I nternational Shoe

In order for a defendant to be summoned into cdliet,defendant must be af-
forded Due Process rights. The fundamental regquidithe United States con-
stitutionally based Due Process rule is the righbé heard’ At a minimum,
Due Process requires that the defendant be givequate notice of the suit
and that he is subject to the personal jurisdictibthe court®

In International Shoe Co. v. Washington, the Sugrédourt held that Due
Process requires that a defendant have certairmmmicontacts within the
territory of the forum, “such that the maintenamdehe suit does not offend
the traditional notions of fair play and substalrjtiatice.™® This case sparked a
line of confusing and complex cases to determinatwdctions constitute
“minimum contacts” with the forum’s jurisdiction drinow “traditional notions

of fair play and substantial justice” are satisfied

[N

5 Itis possible for Business organizations to ifyuédr jurisdiction under the “presence” category

if the business has a “regular, systematic, coatispongoing business activity in the forum
state.” This article however, will continue to facan jurisdiction based on the “transaction of
business” element under state long-arm statutes difference between jurisdiction based on
the “presence” element versus the “long-arm statatéhat a business may be subject to juris-
diction based on a single isolated incident unidertransaction of business” theory.

17 SeeGrannis v. Ordean234 U.S. 385, 394 (1914).

18 Seaworld-Wide Volkswagen v. Woodsdd4 U.S. 286, 291 (1980).

19326 U.S. 310, 316 (1945).
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3.2.2. Minimum Contactsand World-Wide Volkswagen

The minimum contacts requirement is “intended totgut the defendant
against the burdens of litigating in a distantraonvenient forum and acts to
ensure that states, through the courts, do nohrbagond the limits imposed
on them by their status as coequal sovereignsederal system® Indeed, the
burden on the defendant is the primary concertmefapplication of the mini-
mum contacts rule. The Supreme Court attemptedatfycthe meaning of
minimum contacts from International Shoe Co. in tase of World-Wide
Volkswagen v. Woodsoft. In World-Wide Volkswagen, the plaintiffs sued a
New York auto dealer in a products liability actiafter receiving injuries in
an automobile accident in OklahoRfaThe defendant retail business was in-
corporated in New York and operated business eixelyswithin the staté®

In World-Wide Volkswagen, the court determined ttregt requisite minimum
contacts were not satisfied because the petitiodiersiot have “connections,
ties, or relations” with the chosen fordfnin determining that personal ju-
risdiction was not present, the court looked atghantity and quality of con-
tacts, whether the activities were purposely daédn the territory, and the
stream of commerc®Courts will look, however, at other balancing fastto
determine whether personal jurisdiction exists. Thert will consider the fo-
rum state’s interest in adjudicating the dispubes plaintiff's interest in ob-
taining convenient and effective relief, the intats judicial system'’s interest
in obtaining the most efficient resolution of caversies, and the shared inter-
est of the several states in furthering fundamesnthstantive social policiéS.

In this case, World-Wide Volkswagen did not carry activity in Oklahoma;
nor did it solicit business in the territory, eith®y salespersons or through ad-
vertising reasonably calculated to reach the smtaitempt to sell to custom-
ers in that territory’s market either directly ardirectly?’ The Court further
noted that mere “foreseeability,” although relevemthe personal jurisdiction
analysis, is not by itself enough to satisfy pesurisdiction?®

20 World-Wide Volkswaged44 U.S. at 292 (1980).

2 |d. at 286.

2 |d. at 287.

.

2 1d. at 299.

% The “Forum State does not exceed its powers utiteDue Process Clause if it asserts
jurisdiction over a corporation that delivers itegucts into the stream of commerce with the
expectation that they will be purchased by consarirethe forum Statefd. at 298.But see
Asahi Metal Co. v. Superior Court of Californié80 U.S. 102 (1987).

% World-Wide Volkswage®44 U.S. at 292.

Z World-Wide Volkswager44 U.S. at 295.

Id.
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3.2.3. Minimum Contacts and Fair ness; Asahi Metal

In Asahi Metal Industry Co., v. Superior Court oélifornia, the Supreme
Court again revisited the minimum contacts requaets and further clarified
the element of fairness under the Due Process €falis Asahi Metal, the
Court did not find personal jurisdiction over a dapse defendant who merely
manufactured tire valves that were sold to varitings manufacturers because
doing so under the circumstances would have “offdnladitional notions of
fair play and substantial justicé®The Court looked at several factors in deter-
mining that there was no substantial connectiowéen Asahi and California
which would make exercise of personal jurisdicti@asonable and fait.
Asahi did not solicit business, make direct satethie State of California, or
exercise control over the distribution syst&nvioreover, Asahi did not have
offices, property, or agents located within theesth

Writing the opinion of the Court, Justice Sandray @iConnor declared that
personal jurisdiction requires minimum contactd tieve a basis in some “act
by which the defendant purposefully avails itsélfhe privilege of conducting
activities within the forum state, thus invokingethenefits and protections of
its laws.®* The Court held that a defendant’s awareness teattteam of com-
merce will sweep the product into the forum stadesdnot amount to an act
purposely directed toward the forum state to saffrsonal jurisdictior In
sum, O’'Connor has established a purposeful-dinectiandard for personal
jurisdiction which requires the placement of a pretdinto the stream of com-
merce plus “additional conduct of the defendantfiéating an “intent or pur-
pose to serve the market in the forum stdté\ecordingly, the Court will look
for an intent or purpose to serve the market infdnem state which may be
evidenced by “designing the product for the maikethe forum state, adver-
tising in the forum state, establishing channetspimviding regular advice to

2% 480 U.S. 102 (1987).
30 1d. at 133. Prior History: IMsahi Metal the plaintiff at the District Court level, fileal com-
plaint against various defendants, including Ch8hin Rubber Industrial Co. (Cheng Shin) a
Taiwanese tire manufacturing company, that thenpfialleged were at fault for injuries
sustained during a motor cycle accident allegedlysed by a defective tire tube, and sealant,
causing an explosion in the rear titd. at 106. Cheng Shin, then filed a cross-complaint,
seeking indemnification from Asahi Metal Co., tabé manufacturer of Cheng Shin'’s tiriek.
California’s long-arm statute provides for the reige of jurisdiction “on any basis not
inconsistent” with the Constitution of California tre United Statedd. at 106.SeeCal.
Civ. Proc. Code Ann. § 410.10 (West 1973).
z Asahi Metal Cq.480 U.S. at 108.

Id.
% 1d. at 109.
22 Asahi Metal Cq.480 U.S. at 112.

Id.

31
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customers in the forum state, or marketing the yebdhrough a distributor
who has agreed to serve as the sales agent iortima state’

Although the legal holding in Asahi Metal that Asahnnot be subjected to per-
sonal jurisdiction under the Due Process Clauseckeas as to the specific facts
of the case, the Court’s decision has failed tafglthe exact actions that will
satisfy minimum contacts. In sum, it appears ther&ue Court’s legal reason-
ing in Asahi Metal has only further clouted theusf minimum contacts and
fairness based on the stream of commerce theora Fesult of the Supreme
Court’s lack of consensus, District Courts haveesded to deciding these issues
on a case-by-case basis and are ultimately uncexsaio whether merely enter-
ing a product into the stream of commerce is endigbatisfy the requisite
minimum contacts and fairness elements of Due Bgogeif more is required.

3.2.4. Anderson v. Dassault Aviation

The broad test often liberally applied post-Asatdtd in determining whether
jurisdiction exists over foreign defendants is egéfied in Anderson v. Das-
sault Aviation Corp? In Anderson, the plaintiff, a flight attendant alichi-
gan resident, sued Dassault Aviation (DassaulBresach Corporation, in the
Eastern District of Arkans&é Anderson was injured over Michigan and filed a
strict products liability claim against Dassaulhdathe manufacturer of the
plane that was assembled by a Dassault subsidigppi@ation, Dassault Falcon
Jet Corporation (Falcory.

The federal District Court determined that thereswa personal jurisdiction
over Dassault because the subsidiary’s activitigsttie parent in Arkansas
were relevant for jurisdictional purposes onlyh&tplaintiff could pierce the
corporate veil and show that the Arkansas subsidias merely an “alter ego”
of the French pareft.The District Court noted that a corporation is doing
business in a state merely by the presence of dymwned subsidiary” In
determining that Dassault was not an alter egoatédn, the court noted Das-
sault was a corporation of France and did not kolilisiness license in the
state of Arkansas. Nor did Dassault own real osqaal property, have a tele-
phone or a bank account, or maintain an agentdorice of process; it was
neither present nor doing business in Arkansas.

57 .

%8 361 F.3d 449 (8th Cir. 2004).

% 1d. at 451.

40,

41 Anderson361 F.3d at 452.

42 seeCannon Manufacturing Co. v. Cudahy Packing,@67 U.S. 333 (1925).



116 DENNIS CAMPBELL

The Eighth Circuit Court of Appeals reversed thetidit Court’'s decision and
found that asserting personal jurisdiction overdaa$t under the “doing busi-
ness” extension of Arkansas’s long-arm statuteoissistent with Due Proc-
ess®The Court of Appeals stated that the District Cqaced undue reliance
on piercing the corporate veil and the court stéted neither physical presence
nor piercing the parent corporation’s veil is regdito establish the necessary
minimum contacts under Arkansas’s long-arm jurisdic** In determining
that minimum contacts were established by the dgoreiefendant Dassault, the
Court analyzed several factors, including the thet Falcon was Dassault’'s
exclusive distributor in the western hemisphere trad the majority of Das-
sault’s jets sold throughout the world were fulbsembled to customer’s speci-
fications by Falcon in Arkansd3Moreover, the court determined that Dassault
and Falcon operated a “unified market strategyiti@wced in part by jointly
publishing and disseminating publications regardingtomer service, service
guides, and newsletter updates in addition to spaicommon logo and oper-
ating a joint web sité

The Court of Appeals ultimately concluded that Rasisand Falcon had a
“close synergistic relationship that is not an @&bak corporate organizational
form, but is clearly relevant to the jurisdictiorgiestion.*” Thus, the Court

determined that asserting personal jurisdictiorr @a&ssault would not offend
traditional notions of fair play and substantiastjoe in Arkansas because it
purposefully directed its products into the Unittdtes, most specifically Ar-
kansas, and “clearly intended to reap the benefitsalcon’s substantial pres-
ence in Arkansas'?

The Court of Appeals further noted that the faisnesnsiderations lend sup-
port to exercising jurisdiction over Dassault. Thbuhe court recognized that
there is substantial distance between France akan8as, the burden on Das-
sault would nevertheless be minimal because Falkkane of the Dassault
central hubs and is often frequented by Dassaui@mes® The Court also
stated that the State of Arkansas has a substarigatst in the suit because of
the safety concerns of potential Dassault custorimefskansas® Moreover,
the plaintiff's interest also was substantial irstbase because it was likely the

43 Anderson361 F.3d at 451.

44 |d. at 452 Arkansas'’s long-arm statute provides ttaeSwith personal jurisdiction over a
person and claims “to the maximum extent permittgdhe due process of law clause of the
fourteenth Amendment of the United States ConstituitiArk. Code Ann. § 16-4-101.

4% Anderson361 F.3d at 453.

4 1d. at 454.

47 1d. at 453.

48 Anderson361 F.3d at 455.

49 d.

0 d.
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only forum in the United States where redress migghtreceived because the
case had already been dismissed for lack of pergoisiction in Michigar!

3.3. The Future and Direction of Personal Jurisdiction?

The United States Supreme Court denied Dassawttiocari appeal’ As a
result, Anderson is only binding precedent in cestbject to the Eighth Dis-
trict’s jurisdiction and is merely persuasive prest in other federal dis-
tricts. The fact that the Supreme Court deniedi@menti does not guarantee
that the Court of Appeals determined the case ctiyreThe denial of certio-
rari in this case, however, may lend support to ribdon that, post-Asahi
Metal, it is permissible for courts to engage itase-by-case balancing of
non-exclusive factors, such as those in Asahi Mdtaldetermine whether
foreign plaintiffs satisfy the requisite minimum ntacts and fairness test
under the Due Process Clause.

The Anderson case serves as a reminder to potdot&gn defendants that
Asahi Metal cannot be understood as providing quesl immunity for for-
eign manufacturers. If the plaintiff in Asahi Metadd named Asahi as a defen-
dant in the products liability claim, the plainsiffinterest in having the dispute
resolved in California would have been significargteater. If this happened
to be the procedural scenario, the court may haea bhard-pressed to declare
the exercise of in personam jurisdiction over tapahese company being un-
reasonable and unfair>”

4. Legal Education
4.1. American Legal Education and International Exposure

American law schools also have been impacted bpaljimation and interna-
tional integration. Currently, 114 American law sols offer summer study
abroad programs, including venues in Europe, Bra&iiina, and Australia.
Thirty American law schools have established forraathange programs
abroad in such locations as Hamburg, Buenos Aard, Oslo, and 16 offer
semesters abroad in places as varied as LondogpTakd Christchurch.

4.2. Foreign Lawyersin the United States

There is already a significant number of foreigmytars working in the United
States. New York City alone hosts more than 308idor lawyers with LLMs.

51
Id.

%2 Dassault Aviation v. AnderspB43 U.S. 1015 (2004). Cert. Denied.

3 Douglas UleneJurisdiction: Personal Jurisdiction Over Alien Camations —Asahi Metal
Industry Co., v. Superior Court of California9 Harv. J. Int'l L. 207, 213 (1988).
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This number is sure to experience a steep incrbasause foreign students
make up nearly half of all students enrolled in enttran 100 LLM programs in
the United States. Indeed, 50 law schools offer LaMMCL programs for
non-American lawyers at a tuition typically from 600 to $40,000, plus
living costs.

4.3. New Approach to L egal Education

In efforts to further bridge the gap between Uniftdtes and foreign law-
yers, a new concept has been developed againdtattiadrop of increased
legal outsourcing and globalization. On the initiat of the Center for
International Legal Studies (CILS), Suffolk UnivaysLaw School in Bos-
ton, Massachusetts, has partnered with E6tvos ldokémversity in Buda-
pest, Hungary, to offer foreign lawyers an expontedsion of the American
LLM. The LLM in United States and Global Businesaw, although not to
the exclusion of American lawyers, is intended tovide foreign lawyers
with the flexible ability to obtain an American LLMt a reasonable cost
without having to take a year or more from theiagiices or having to
travel to the United States.

In addition to such courses as transnational comialdransactions, corporate
litigation, and securities regulation, taught tlasvIfaculty in Budapest, the
program offers degree candidates the ability teqwlize the degree experi-
ence through various research projects in ordenarimize the desired trans-
national, comparative, or personal perspective. dégree program is practi-
tioner-friendly because of its schedule flexibilagd focus on specific areas of
American law and business.

In 2008, the program attracted degree candidaies 30 countries. The majority
of degree candidates were over the age of 35 andh#jority possessed more
than 10 years experience in the legal field. TselfiM degrees in United States
and Global Business Law were conferred in Bostdiiay 2009>*

% For more information on the United States and b&loBusiness Law progransee
http://www.ncbex.org/file admin/mediafiles/downladBar_Admissions/2008_Stats.pdf (last
visited on Jun. 19, 2009).
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SUMMARY

The Long Armsof American Law and Education

DENNIS CAMPBELL

There is no doubt that the American legal systemdraimpact — not always
welcome — well beyond its borders. The manner iicivliaw is taught, the
way lawyers are trained, the drafting of agreemehtsextraterritorial reach of
American laws, the exportation of the judgmentnferican courts, and the
reference to American statutes as models for ksl are examples of the
reach of Lex America. This article explores theerof the American legal
system in the globalization of legal practice, tlobaracteristics and
internationalization of legal education in the WditStates, the function of
lawyers in the American business community, theoojomities for foreign
lawyers to practice in the United States, and #sponse of the international
community to the American model.

RESUMEE

Der lange Arm des Amerikanischen Rechts-
und Bildungssystems

DENNIS CAMPBELL

Es gibt keinen Zweifel daran, dass das amerikaaig®Rchtssystem einen —
nicht immer erwiinschten — Einfluss hat, weit GbsEnas Grenzen hinaus. Die
Art wie Jura unterrichtet wird, wie Anwélte ausddbt werden, das Schreiben
von Vertragen, die extraterritoriale Reichweite darerikanischen Rechtsvor-
schriften, der Export amerikanischer Gerichtsemgitingen, sowie die Zuhil-

fenahme amerikanischer Statuten als Modelle flire@gebungen sind Bei-
spiele der Tragweite des Lex Amerika. Diese Abhamglluntersucht die Rolle
des amerikanischen Rechtssystems innerhalb eipnbalgdierten Rechtsspre-
chung, die Charakteristika und Internationalisigrjuristischer Ausbildung in

den Vereinigten Staaten, die Tatigkeit der Anwdtteerhalb der amerikani-

schen Wirtschaft, die Mdglichkeiten ausléndischemwAlte in den USA zu

praktizieren, und die Reaktion der internationaBameinschaft auf das ameri-
kanische Modell.






