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1. Cornerstones

What does the 21century, an era characterised by global challerayes
strengthening regional co-operation on the conts)dmld in store for the mi-
norities? Countries of the world experience sonnel kif duality. Globalisation
interacts with / influences economic and finaneihirs, culture and it even
influences language usage. Market and free traeldaators bearing down on
national culture and identity; they erode theiristasice to the extent of jeop-
ardising national culture. To date, people are position to judge the advan-
tages and drawbacks of globalisation based onHast experiencklt is typi-
cal of our accelerated world that intercontineritadncial transactions are a
matter of minutes; communication has advanceddcsthge where even wars
and acts of terrorism are known to all, thankshe ltroadcasting activities of
the TV channels; the spread of the Internet hasdirioabout a new communi-
cation system, e-governance is becoming the riateptonomic and scientific
elite of the world communicates exclusively in Hslyl Of course, further
characteristics could also be listed. Without agnat completeness, let us
mention a few circumstances of relevance for thiireenvorld: shortage of
natural resources, climate change, migration flawswth of the population of
the Earth, especially on the African continent; i@hand India at the popula-
tion growth ceiling, ageing population in Europe.the Arab countries relig-
ion, and its relationship to other religions, playsoutstanding part. Globalisa-
tion phenomena have their positive aspects, bytdls imply threats that will
require close attention in the 2dentury.

Another process, acting against the above phengnieliscernible partly in
the aspirations to enforce the self-determinatights of the nations, and partly

1 Janos MARTONYIEurépa a globalis rendszerbgRurope in the global system). 2005. Nos

11-12, pp. 6-8.
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in the endeavours aiming at regionalisafi@imultaneously with the systems
change in Central and Eastern Europe former fedemsatdissolved, several
new countries were formed, and the frontiers defibg the peace treaty fol-
lowing World War 2 were modified. The collapse bEtSoviet Union, the
disintegration of Yugoslavia and the split into t@wbCzechoslovakia clearly
showed the historical obsolescence of these aatiftonstructs: their inner
tensions have made it impossible for the federationsurvive. Recent devel-
opments include the declaration of independenddantenegro and Kosovo.
Geographical fragmentation, however, is concurvétti intensifying integra-
tion in Europe. To date, the European Union hatM@wmber States. Its crises
notwithstanding, integration makes its effects irelincreasingly diverse areas,
and although no one would call the Union a fedemta quasi-federal struc-
ture has evolved in Europe.

There is also a third process in progress at thel lef the nation-State and
below that. The Z1century has witnessed an intensifying searchdentity
and its recognition; a yearning for identity in@ntext defined by globalisation
and continental-level regionalisation. The relevaaims are expressed mainly
by countries of small or medium size that encountere difficulties when it
comes to carrying through their ideas at regioeaél, while having to meet
their regional co-operation obligations. The coiastconcerned, and especially
the states which have regained their national siyety only recently, are
busy investigating how to enforce their nationdkiests in the regional set-
ting.? Below state level, the national minorities, langei@ommunities, state-
constituent entities demand the acknowledgemenhefcollective rights of
their community, the expansion of the scope of gaakand territorial autono-
mies, with reference to diversity and the advargagfea regional arrangement.
On the one hand in those parts of Europe, wheienatethnic tensions play a
decisive part in a given country, the establishetts are being tested by the
issue of split up and separation justified by tek-determination rights of the
people. In the Western part of Europe, on the oktaerd, in addition to the
traditional minority problems, if any, the new miities, i.e. the immigrants,

2 Laszl6 TROCSANYI:La place et le role des régions et des communadss la

construction européenne. Les collectivités teridlms et I'integration européenngPlace
and role of regions and communities in the consitnf Europe. Territorial communities
and European integration). Conference Proceedir@dNdvember 2004. Les collectivités
territoriales et I'intégration européenne (Terigbcommunities and European integrations).
Texts collected and edited by Nicole Lerousseau #ah Rosetto. Presse Universitaires
Francois-Rabelais, Tours, 2005, pp. 32-34.

Jacques SANTERA kis és kozepes méfairszagok mozgéasterének politikai €s jogi keretei.
Képilink az Uniérdl, helylink az Uniéb@political and legal limits of the latitude of shrand
medium-sized countries. Our image of the Union;@ace in the Union). Eds: Katalin Szaj-
bély and Julianna Sara Traser. Pélay Elemér Foiomj&zeged, 2006, pp. 29-35.
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raise further problems: what entitlements shouldirmamigrant community
have; what can the host country expect from theigrants, and what mini-
mum entitlements should it guarantee for them.

National minority, minority policies and languagghts seem to be moving into
the limelight in the 2% century, partly to offset the deficits of globalien and
regionalisation. It is a must to find out what effethe reinforcement of national
and ethnic identities and the demand to enforcectiikective rights of the
minorities will have on nation-states; to what axfeolitical strivings to expand
minority rights are to be regarded as a naturahpimenon, and what reactions
they may provoke on the side of international aaibnal communitie8.

2. Minority models®

The place of the national/ethnic minorities in @etcan be defined on the basis
of the relationship of the majority and the mingriln most cases minorities
are not considered state-constituent factors: maltioonstitutions refer exclu-
sively to the majority nation (e.g. what is the d&k people”, what is the
“Romanian people”), and hence minorities appeaoraatically on the scene
only as members of the majority nation. At the same, national constitu-
tions do include provisions applicable to minosti&Some national constitu-
tions (e.g. the Finnish, Spanish, Belgian, Slovengtrive to settle the minority
issues already at constitution level, through tiatitution of special state or-
ganisation arrangements or language rights. Thee,ntain difficulties con-
cerning the situation of the minorities are notstdation-level ones, but mi-
nority protection is often imperfect despite thentitutional and statutory
guarantees. The minority models do not necessdeiwe from the constitu-
tion: a country is assigned to a given minority elochtegory — exclusive, co-
operative or inclusive — on the basis of its evagypractice.

2.1. The exclusive model
Thanks to the control function of international amgsations, an openly exclu-

sive model would be practically inconceivable noaysl However, hidden
exclusion has prevailed. It may take the form,drample, of obligations im-

4 Joseph YACOUBLes minorités dans le monde quelle suite a I'Etttem (Minorities in the

world that follow the nation-state) http://www.homm.edu.mt/mjhz/contents/samples/
yacoub.fr

Francis DELPEREH:es modes classique de protection des minoritémité et la diversité
de I'Europe. Les droits des minorités. Les exampklge et hongrois(Classical modes of
minority protection. Unity and diversity of Europklinority rights. The Belgian and the
Hungarian example.) Under the direction of FranDislpérée and Laszl6 Trdcsanyi.
Bruylant. 2003, pp. 96-103.



124 LASZLO TROCSANYI

posed on the minority by the majority — on groundigrotection of the lin-

guistic rights/culture of the majority — that vitdathe linguistic rights of the
minority and are hence discriminatory. Given theticais attitude of the inter-
national fora and the sensitiveness of the majoritions, the identification
and remedy of hidden exclusion is not a simple tgsts but if a minority

community takes it upon itself to “complain” to thrgernational fora, that can
promote the termination of hidden exclusion.

2.2. The co-operative model

As a default case, in the co-operative model thgritya nation provides the

minority rights that are identical with those o&tmajority, driven by the prin-
ciple of equality. Theoretically, this could beledl a partnership relation with
minority protection regulations that express certailes to be observed by
individuals belonging to the minority. However,this partnership framework
the majority nation provides the minorities fornemjuality to avoid discrimi-

nation, but its partners are the individual memhb#rshe minorities, not the
minority communities themselves. The legislatioroisan individualistic na-

ture, even if the given right can only be exerciseliectively.

2.3. Theinclusive model

In the inclusive model, the majority nation regatde minorities not only as
individuals, but also as communities. Consequerithyprovides as well for
collective, as for individual entitlements to miitprcommunities and their
members, and the minority community itself can ddedhe beneficiary of the
entittements concerned. The model contains thegee#rning rights of na-
tional minorities, the protection of their interestnd other responsibilities as-
sumed by the state, as well as the minority ombadsfunction. In the inclu-
sive model, minorities can appear in the state risgéion system independ-
ently, which means that they can have their owrepeesdent institution sys-
tem. One form of this latter example is when theanity is provided almost
full autonomy to administer its affairs in an autorous area, a region, canton
or a federal entity. In this case, the minorityn@t only a constituent factor of
the state, but it actually has its proper legigtatind executive powers in spe-
cific matters. In territorial arrangements of tkiad, the minority can actually
be the majority in the area concerned, in whiche gamority protection regu-
lations shall be applied with regard to those wteia majority in other areas
of the country.

We find examples of all three models in the woillle fact whether a given
country implements one or the other model, depemds among others — its
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historical traditions, the interrelationship of theembers of the majority and
the minority, the interest enforcement capacityttif minority and the eco-
nomic development level of the country.

3. Minority policies and the state system
3.1. Regionalism asaform of minority rights enfor cement

The nation-state concept of the™@ntury has undergone modifications since
the second half of the 2@entury to the extent that today national pobtis
can no longer believe that nation-states can $tamselves behind their fron-
tiers. The apparent omnipotence of the nation-stateded under the effect of
economic, financial and cultural globalisation e bne hand and the cession
of certain national sovereignty elements to theoRean integration agencies
following World War 2 on the other. Internation&loaomic integration weak-
ens the defence capacity of the state and, ontkiee extreme, it intensifies the
demand for regionalism. The European Union itsglini favour of regional
catching-up via the cohesion policy. Ever sinceghe of the 2 century these
factors have been reinforcing the quite logicalirasipns of national minori-
ties/language communities to claim certain jurigdits and collective rights
within the state. Wales and Scotland, for examale, excellent examples of
the preservation of linguistic identity and cultimea regional setting.

The claims of the minority and the emphasis onucaltdiversity sometimes
generate suspicion on the side of the majority fagjmn of a country. In such
cases, the state attempts to put an end to thesisalole minority strivings with
reference to “order”, “security” and “constitutidismn”. This is what happened
for example in France with regard to the issue @@ language and culture
when the Constitutional Council blocked the stateding of Breton-language
schools with reference to constitutionaliSfrance is also the model for other
states: for example, Romania, Slovakia or Turkdyse to recognise the col-
lective rights of minorities and prefer to adhevdhe French practice. Consti-
tutional law provides for the individual rights tfe minorities based on the
principle that “all men are equal”, but it makes effort to recognise the mi-
norities as communities and it considers the elenadf minority identity to
the collective level a threat to the majority.

Colin H. WILLIAMS: Hivatalos kétnyeliiség és alkotmanyos reform az Egyesiilt Kiralysag-
ban (Official bilingualism and constitutional refiorin the United Kingdom)Pro Minoritate,
Spring 2006, pp. 102-129.

” Resolution No. 2001-456. of the Constitutional Calunc
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3.2. Secession right

In homogenous regions where the minorities reptegenassive majority and

have a strong identity, the hidden or unhiddenathje may be the achievement
of the full autonomy of the region or at leastatgonomy providing quasi-inde-

pendence. Does a minority have the right to breedyarom its country? The

general opinion on the issue is negative. Secesgibonly be regarded as le-

gitimate if the area inhabited by the minority Haekn forcibly annexed to an-
other country, or the minority must endure such ihation that makes its seces-
sion justified® Cultural diversity in itself, however, does nobstantiate seces-

sion. It is an open question who, what forum, @gitimise secession, since no
judicial forum has such powers. The case of Kostermonstrates the differences
in the reactions of the international communityatdeclaration of independence
of this type. Typically, countries with significamtinorities refused to recognise
Kosovo'’s independence based on international legraterns. In their eyes, the
independence of Kosovo is a dangerous example.

3.3. Autonomy aspirations

Regionalism does not automatically provide for aotoy of the minorities.
Autonomy aspirations of the latter appear more dhrity if the minority
represents a major proportion of inhabitants ipec#ic area, and its differ-
ent language and culture makes autonomy neceSgsutonomy may take
the most different forms. A distinction can be mdmasween cultural / per-
sonal or territorial autonomy. Autonomy has a sgeleigal status. In matters
assigned to its competence it commands indepermditical and adminis-
trative powers which manifest themselves in autamasnlegislative and ex-
ecutive functions. For example South Tyrol or theri@an-speaking commu-
nity in Belgium enjoy such special legal statiThe autonomy has the ad-

8 Roman le Coadic: Identités et globalisation (tiies and globalisationCultural collaboration

review of the Maison franco-japonaisé&utumn 2004 issue. http://Amww.breizh.net/galleg/
identite_globalisation.htm

Balazs VIZI: A kisebbségi autondmia nemzetkoztéfeleil (On the international condi-
tions of minority autonomy)Pro Minoritate. Spring 2008, pp. 54-63. Sara GOROMBEI:
Az autonémia gyakorlati megvalésitasa (Implemeatatof autonomy in practice)Pro
Minoritate, Spring 2008, pp. 64-69.

For a comprehensive review of the German-speakimgmunity in Belgium, see: Jén
BANGO: A vallon kakas és a flamand oroszlan kézBlgium német nyely kozdssége
(Between the Walloon cock and the Flemish lion: Geman-speaking community in Bel-
gium). Gondolat. 2007; Karl-Heinz LAMBERTZ: Les dmitollectifs de protection des
minorités et 'example de la Communauté germanophienBelgique. (Collective minority
protection rights and the example of the Germaraspg community in Belgium), L'Unité
et la diversité ... op.cit., pp. 125-132.
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vantage that it does not threaten the unity of dbentry, but the minority
community can exercise its quite extensive entitleta autonomously. In an
autonomy, it is important that the minority shohlave a say of merit in deci-
sions of relevance to it; administer its internfflaias itself; exercise the
autonomy functions through its legitimate repreawes, and have adequate
financial instruments to assert its powers.

3.4. Federal solutions

In a country inhabited by several nations, fedemathay be one of the instru-
ments to solve the minority isstieSuffice it to refer to the examples of Swit-
zerland and Belgium in Western Europe or Bosniazeigovina on the Bal-
kans. Federation is what consolidates the widelferdint 26 Swiss cantons
into one country. The federation — a unifying tyggefederation in the case of
Switzerland — amalgamates four official languagieee major natural regions,
two main religions and lots of differences. The moy has been created to
preserve the differences while nurturing a commational spirit. In Belgium,
to the contrary, federation separates instead if§ying. The Unitarian Consti-
tution of 1831 became untenable in th& 2éntury; the linguistic communities
of the country demanded a federation instead, whiah finally created as a
result of gradual decentralisation in 1993. Newddhss, the separation process
cannot be regarded as being finished yet, since delamish political powers
would prefer the confederation to the federationmiany respects federation is
the answer to the minority issues, but it canndtesevery problem and the
emphasis on the unsolved minority issues by thecphone party provokes
antipathy on the Flemish side.

The constitution of the state of Bosnia and Herzegowas an annex (!) to the
Dayton Peace Accords (1995). The country consistsvo political entities:
the federation of Bosnia and Herzegovina represgriiil% of the country —
cantons with Bosnian and Croatian majority —, dmel administratively uni-
form Serb Republic. Since the Dayton Peace Accdids,country has been
under international control, and it is probablysthircumstance that has kept it
in one in the final analysis. Note in addition teetabove that every former
Central and Eastern European federation has dessobnd it seems that the
federalist ideology enjoys no support in this area.

1 For more detail on the role of the federations; $4aurice Croisat: Le fédéralisme dans les
démocraties contemporaines (Federalism in the ogueary democracies). Montchrestien,
1999.
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3.5. Multiculturalism

Mainly due to migration flows, multiculturalism hagppeared in the English-
speaking countries as a philosophical trend whegdcted the idea of integration
based on assimilation. A country must accept itiphel identity. This may in-
clude immigrants as well as traditional nationahonities. Minorities — whatever
their origin — are granted special entittementpraserve and develop, as well as
to propagate their cultural heritage. In this cas@prity identity is given a posi-
tive content and reinforcement. Prominent examplesthe United States, the
United Kingdom, Canada and South Africa. These t@mshave introduced
preferential rules for the minorities in order teeyent discrimination. Every
community has the right to preserve its identityGreat Britain and every indi-
vidual has the right to join a community or quit Kinowledge of the English
language is no requirement and communities areeqext by an extremely se-
vere anti-discrimination act. For this reason, GR@tain has become a highly
attractive host country for Muslims and black peopWulticultural society,
however, has its shady side. There are some distogls in the school system;
unemployment and crime are on the rise. In conaier of these circumstances,
the liberal ideology is now undergoing certain rfigetions.

4. Minorities and security policy

Substantial changes have taken place over the2fagears primarily in the
attitude of the international community towards amities. More intensive
attention to them is justified among others by @ns for the stability of in-
ternational relations, the aim to minimise risktfams, and by security policy
considerations. To date, international organisatiemphasise the preventive
aspect of minority protection, through the defnitiof normative rules and the
operation of monitoring system$Driven by security policy considerations,
the international organisations strive to exerspuee on individual countries to
make it possible to alleviate tension in the majminority relation, and to
make the states adopt a more inclusive policy latiolm to minorities. The
NATO, the European Union, the Council of Europe #me OSCE are all or-
ganisations which monitor the situation of minastiand act even as mediators
in cases of emergency through their respectiveeBysbf instruments, primar-
ily via normative rules. The OSCE is an organisatiedicated to act, if neces-
sary, as mediator and finally, as manager of iatenic conflicts and crisés.

12 Gudmundur ALFREDSSON: Kisebbségi jog: nemzetkgamndardok és ellémzési mecha-
nizmusok (Minority law: International standards amubnitoring mechanisms)Régio.
Kisebbség, politika, tarsadalorh998. Vol.9., No.4.

Baptiste CHATRE: Vers un régime européen de ptie des minorités (Towards a
European regime of minority protectiodnnuaire Francais de Relations Internationales
2007. Vol. VIII., pp. 249-263.
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At the time of the definition of the Copenhagenitpzd| and economic criteria
(1993), the European Union defined respect of nitynaights as a political
criterion of accession to the European Union. Theogean Council has made
it mandatory for the countries joining the Unioneaf1989 to ratify the Euro-
pean Convention on Human Rights and hence, intiireébie adoption of Rec-
ommendation No. 1201, an additional protocol on rilghts of national mi-
norities to the European Convention on Human RigAtaongst the above-
listed four organisations, OSCE and the CounciEofope do not possess co-
ercive means, but they can exert significant infkeeto promote the enforce-
ment of minority rights and to ensure the peacséitlement of disputes. To
the contrary, NATO and the European Union have nextensive arsenals of
political instruments; they would be more capalfl@xerting pressure in case
of the violation of human — and hence minorityghts in a Member State and
especially in a candidate country. The Europearmmb/has adopted a very cau-
tious attitude to minority rights, to indicate thatloes not intend to intervene
in the internal affairs of individual Member States it is a major achievement
that the Lisbon Treaty already includes the ternmbnity rights”. In any case,
this may serve as a basis for reference for miesrih the futuré?

5. Renaissance of minority issuesin the 21st century

The change of the regime in Central and Easternfguopened sluiceways in
regard of the treatment of the minorities. Previpus had been almost forbid-
den to give a thought to the minority issue. Thei&oUnion proclaimed the
friendship of the people of the big Soviet Union am ideological basis. The
superpower did not want the minority issue to cdmdight. Almost every
Central and Eastern European country pursued foassimilation policies.
Leaders of the former socialist countries did nahd up for the protection of
the minorities and the Hungarian state and pargdes too, were at a loss
whenever it was mentioned in non-official circleattthere were almost 3 mil-
lion ethnic Hungarian residents in the neighbourdogntries. Minorities en-
joyed no legal protection; they were victims ofded assimilation. Of course,
there were also some good examples: multinationajo¥lavia, under the
leadership of Tito, a dictator himself, was moiderant towards minorities, and
the federal system of the Federal Social Repulbl¥ugoslavia was an impor-
tant instrument of minority protection.

14 Arpad GORDOS: Az eur6pai integracio és a kuliaréitékek megrzése (European integra-
tion and preservation of cultural values). Arpaddas —Balint Odor: Az Eurdpai Alkotma-
nyos Szerédés sziletése (Birth of the European Constitution@afly). HvgOrac. Budapest,
2004, pp. 159-169.
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Nevertheless, the significance of the minority esgunot limited to Central and
Eastern Europe: the search for minority identity lamonstrably intensified in
other countries as well. Suffice to refer to thetBns, the Alsatians, the Cata-
lans, the Basques, the Welsh and the Scots, thechspeaking minorities
living close to Brussels but in settlements beloggio Flanders, the German-
speaking community in Belgium, South Tyrol etc. TRrench State Council
and Constitutional Council had to face the fact #féorts were made in Bre-
tagne to launch state-funded education in Bretoguage. In September 2008,
almost 10 000 people demonstrated in Nantes inufawd the protection of
Breton culture and language. In Barcelona, thel@agamarched on the streets
to protect their language rightsin Wales, the number of pupils studying in
the local language as well as people declaring $keéras Welsh has been on
the rise. According to the census of 1991, thene\B88 098 Welsh people; by
2001, their number rose to 575 604. The governroéhe Welsh National
Assembly set the target to raise the number of kvgteakers by 5% by 2011
relative to the 2001 census data. In ScotlandSttwitish National Party criti-
cises sharply the British Government, because fttitistB Cabinet intends to
exercise control over public expenditure alreadyrayped by the Scottish Par-
liament. In Scotland, although less interest isashin the Gaelic language, the
Scottish Parliament passed the Gaelic LanguaganA2005 in order to give
formal recognition to Gaelic as official language $cotland, commanding
‘equal respect’ with English.

Diversity in Central and Eastern Europe adds furttegails to the above state
of affairs: there are ethnic Hungarians in minoptymarily in Romania, Slo-
vakia and Serbi& The Hungarian leaders of the Hungarian populatbn
1 700 000 living in Romania demand the establishn@nan independent
Hungarian-language university, whereas others wikiddto have at least cul-
tural autonomy. The Hungarian/Slovakian relatiopsias been tense for years,
and both parties lay the blame for its deterioratim the other. Hungarians
living in Serbia see the recognition of the spetémgal status of Voivodina
(Vajdaséag) as the pledge of the protection of theiority rights. Serbia went
through its own Trianon: today, a large proport@inthe Serbian population
lives in minority in Bosnia-Herzegovina, Kosovo, Menegro and Croatia.
There is a significant Russian-speaking minorityhia Baltic states, the same

15 For these news see the homepage of eurominarity.e

6 For more details on the crossborder Hungarianietminorities, see: Hungarian Minorities
and Central Europ&ublications of the Research Group of Regional Efndority Cultures.
Pazmany Péter Catholic University, 2001, p. 320;dére SIERADSKI: Perpectives
juridiques et politiques de la question des mirsrinagyares d’Europe centrale (Judicial and
political perspectives of the question of magyananities in Central EuropeAnnales de
I'Ecole Doctorale de Lille1999, pp. 135-234.
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as in Ukraine, and Silesia has a German-speakingrity. Beside the national
minorities, the situation of the Roma populatiomlso a major issue in Europe
and in particular in Central and Eastern Europee fibadcount of the Roma
population has shown significant increase, butrthecial integration has been
rather cumbersome and the attitude of the majadfyulation to the Roma is
unfavourable, laden with prejudices.

6. Novel instruments of the treatment of minority issues

The change of the regime in Central and Easternfgeugave a hew impetus to
the development of the legal instruments of miggpitotection. The standard
system of minority protection is guaranteed todajurope by the provisions
of national constitutions and moreover, by inteior@l conventions, criteria
set by the European Union, monitoring systems tarivational organisations
and the European Court of Human Rights. The intemnal conventions can
no doubt be regarded only as soft law, standard$iance, minority protection
has remained the responsibility of the countriesceoned. Bilateral friend-
ship/co-operation agreements concluded by sometesirand covering the
minority protection issue are also of special raetme. Many Central and East-
ern European countries passed so-called preferaeteeor status acts which
define the relationship of the mother country amel torresponding nationali-
ties abroad. The lawfulness of these acts, a highhsitive issue which has
been the subject matter of fierce political disputeannot be questioned any
more, considering the recommendation of the Ve@ioamission, and the fact
that the relevant political debates also seem ve kabsided’

It was after the termination of the cold war tHa¢ Council of Europe could
have the Charter for Regional or Minority LanguagE€RML) adopted in
1992 and the Framework Convention for the ProtaatibNational Minorities
in 1995. The ECRML entered into force in 1998, dnis actually the only
multilateral document devoted exclusively to larggi@rotection. The impor-
tance of the ECRML lies in the recognition of limglic diversity as a Euro-
pean value to be protected by Europe. The ratifgiiages are obliged to take
measures through the Charter to ensure that rdg@mnminority languages
should not disappear and/or their usage shoulchgitien. However, the
ECRML has so far been ratified by no more thantags; that is, many coun-
tries failed to sign or ratify it, including suclountries of importance from the
point of view of regional or minority languagesesg. Belgium, Bulgaria, Es-
tonia, France, Greece, Latvia, Lithuania, RussthBurkey. This is a sign that,
for ideological or constitutional law reasons, ttwuntries concerned do not
want to implement the Language Charter in practice.

17 péter PACZOLAY: Les méthodes nouvelles de pratacties minorités. (New methods of
minority protection) L'Unité et la diversité...... ofit¢ pp. 109-124.
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The Framework Convention for the Protection of biadil Minorities has been
ratified by 39 Member States, but the countrieshasting signed/ratified it for
constitutional or political reasons include Belgiumance, Greece and Turkey.
Belgium did sign the Framework Convention in 2004t it has not ratified it.
Despite the Opinion of the Venice Commission adbpite March 2002, the
concept of minorities is interpreted differently the Flemish and the French-
speaking communities and in the Kingdom of Belgisoffering from so many
institutional crises, the political disputes comieg the protection of minority
rights affect the relationship of the linguisticnemunities. The French Consti-
tutional Council declared the Framework Conventiorbe contrary to 85 of
the Constitution of 1958 and consequently, the trgudid not ratify it'® In
Turkey, an EU accession candidate country, the afbfee Kurdish minority is
a political issue that prevents Turkey from signamgl ratifying the Framework
Convention. Nevertheless, countries that do nat sigratify the Framework
Convention usually declare that the prohibitiordizicrimination represents the
basis of their constitutional system. All in alh ¢ October 2006, the Parlia-
mentary Assembly of the Council of Europe invitbé tountries which have
not yet signed or ratified the Framework Conventiorjoin the Framework
Convention or sign Protocol No. 12 to the Europ€amvention on Human
Rights which prohibits discrimination of any kind iegard among other things
of the minorities.

7. Interrelationship of soft and hard law

The 21st century has brought about the establishofethe European system
of legal protection of the minorities, with all ispecificities. European coun-
tries defined the relevant provisions under franmdwigpe regulations; there
are no mandatory provisions, only recommendatidhs.concept of minorities
has not been defined, but minority rights have destad. All this, however,

occurred in association with some framework coad&j which are the fol-
lowing: each country should “by all reasonable ns&atif necessary, consider
and/or encourage” the institution of minority righih areas where the minority
has been living “traditionally” in “significant” mabers. This means that it is
not mandatory for the individual countries to pdevifor such rights; they have
discretional power. All this is also related to flaet that individual countries
often apply soft law themselves in the area of mipgrotection, meaning that
they re-iterate at national level the frameworkditans referred to in the cor-

18 Jean-Marie WOEHRLING: Le Droit Constitutionnel frais a I'épreuve des langues
régionales (French constitutional law put to the &f regional languages),
http://www.viventnoslangues.free.fr/docs/woehrlhitgn
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responding international documefitsAs a consequence of which, in the ab-
sence of real hard law, national courts applyingonal minority law and in-
ternational minority law transformed into intertealv cannot take a stand in the
enforcement of minority rights and cannot contribtd the development of
minority law.

8. Strugglefor languagerights

Cultural and linguistic globalisation points towargsbme kind of uniformisation,
especially in business life and in research whergligh has become the almost
unigue language of communication, especially inroRar English has acquired a
guasi-monopolistic position in the everyday worktad institutions of the Euro-
pean Union. Nevertheless, over the past 20 yearsettognition of linguistic
diversity has become a central topic in every aguas well as in the European
Union and the Council of Europe. Language usageetier, is a topical issue
not only for the individual countries and the ttamtial national minorities: lan-
guage knowledge and usage causes problems alstaiiom to the immigrant
communities in Europe. The provisions of the ECR#tLnot apply to the latter;
Member States may decide at their discretion wihapect of immigrant com-
munities in terms of knowledge of the language; ttvbie the immigrants and
their family members should know/learn the languafj¢he host country and
how to provide for the use of their own language.m schools and offices. The
integration of immigrants being an issue of panelpean relevance, it is of
utmost importance that the European Union striveréwide directives to Mem-
ber States on that issue in the form of commoneiiniels.

Whereas the attitude of a country to language sigbed to be a matter of leg-
islation in the first place, it has become a cdustin-level issue by now. Fur-
thermore, although language right does not appeénd constitution directly

as a fundamental right, constitutional protectiam cevertheless be demon
strated through other rights. Freedom of speeehptbhibition of discrimina-

tion, the right to fair trial, the freedom of rdlgp are all rights which concern
the issue of language usage. In Canada, the SupZenm declared the Que-
bec law ruling implying French as the exclusivegiaage of commercial ad-
vertising and posters to be contrary to the freedbspeech. In the interpreta-
tion of the Supreme Court, with regard to the usafglanguage, freedom of
speech means that at least in private/businessoredhips (advertising in-

cluded) everyone should be entitled to use hisfivan language. In France,

19 Sylvian COIPLET: Les droits de minorités entreitroolletifs et droits individuels Minority
rights, between collective and individual right&)stitut pour une triarticulation sociale,
711997, p. 7.
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according to the French Language Act — the sodtdlleubon Act of 1994 —
which was meant to limit the spread of Englishthi#é advert is in English, a
French-language translation should be added. ThepEan Court of Human
Rights did not consider it discriminatory that inCaoatian village a child of
Roma origin was taken out of a class and put indging class instead to im-
prove his deficient foreign language skills andumetto the previous class
thereafter. So far the European Court of Human Ridgias abstracted from
investigating the language-related claims of ajppiis in relation to their mi-
nority status (e.g. Podkolzina case in 2002, whererson belonging to the
Russian-speaking minority claimed violation of lisguage rights).

The above examples give an ample proof of the highhsitive nature of the
language rights issd@.Both the majority and the minority have language
rights. A country can decide at its discretion hamany official languages it
should have, whether the minority language shoelddzognised perhaps as
national language or minority language. Contraryht® freedom of religion,
the state cannot adopt a neutral attitude to lagguéghts: state action is
needed. If a country realises that, as opposeddin#dation, minority integra-
tion represents a social value, then it will filé wways and means to settle the
minority language usage issue. Great Britain cda¢ldnentioned as a positive
example. Although there can be no doubt as to tineapy of English, the UK
has made considerable financial sacrifices to gitieial status to the Welsh,
Gaelic and Irish languages in Wales, Scotland aodhérn Ireland, respec-
tively, in addition to English so as to allow thseuof the above languages in
public as well as in private relations. Especidligntral and Eastern European
states have a lot to learn from most Western Eamogxamples. In the CEE
area, language rights are a source of constaribtgris some countries, even
the signposting of settlement names in the mindahguage have provoked
major disputes. It is also a problem that in angiis major minority popula-
tions, it is not ensured that, for example, pubéicvice contracts be available or
ATMs communicate also in the minority language. Tameguage rights are
thus violated in this region on a daily basis &l fininority happened to make
a claim in that respect, some political powers 1palaiting the majority would
at once ring the alarm bell of nationalism. In theases, language rights are
likely to be damaged especially if some politicalyer wants to make a case of
that and restrict the language rights of the mtiesrion the ground of “protec-
tion of the majority”.

20 Bruno DE WITTE: L’évolution des droits linguistigs (Evolution of language rights) (1983-
2008), http://www.eapc.es/documents/2008/25RLD/08D@Witte.pdf, Forthcoming in
English: Revista de Llengua i Dret. Num. 51., Jub@®
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9. Conclusion

It is not at all pointless to discuss the minortyue, language rights included,
in the 2% century. It seems that some kind of European syste minority
protection had evolved by the end of th& 2@ntury. The minority issue, how-
ever, may raise questions not only in Europe, k&g an other continents not
covered by the present paper. It is essential tidathe errors of the 9and
20" centuries, the focal points in minority affairsepiously. As for the rela-
tionship of the majority and the minority, it is be avoided that the majority
speak with fear or disdain of the minority, and thaority must know the
limits to its claims and how far they can go withfie limits of lawfulnes$!

The re-discovery of lost or faded identity, of dieiclg cultures will probably
play a significant role in the 2Lentury. In the globalised world, in opposition to
economic, financial and cultural globalisation, thetional cultures and within
them, the minority communities will do their utmadstexert pressure to promote
their own survival. It is not by chance that acaogdo the 2008 amendment of
the French constitution, “regional languages armt gfathe heritage of France”.
The right of identity is, indeed, part of the Eusap and global cultural heritage,
and it covers language, culture and communityiatifin. The Lisbon Treaty
puts it this way: “The European Union shall resjisatich cultural and linguistic
diversity and shall ensure that Europe’s cultumithge is safeguarded and en-
hanced”. National, ethnic and religious minoriteee part of that and, therefore,
it is not indifferent what the 2'lcentury will bring in this regard: relaxed, cotrec
minority life situations and international stalyiitor a return of the mistaken
minority policies which had disappeared already.

SUMMARY

Minority Rightsin the Era of Globalisation
and Regionalisation

LASZLO TROCSANYI

The tendencies set off by globalisation and redisation are experienced in
every country. At the same time the need for praéseridentity is also

tangible, especially among national and ethnic nities. In the wake of the
regime change in Central and Eastern Europe, ntynpdlicies and the legal
status of minorities have attracted the attentampng other forums, of the

2L Phlippe SUINEN: Minorité(s) (Minority/MinoritiesBruxelles, Editions Luc Pire, 2002, p. 71.
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Council of Europe, the European Union and the OSUOie way a country

treats its minorities is always closely relatedtsoconstitutional arrangement.
The countries of Europe pursue various minorityigied: the models range
from the equality of all citizens, through autonoraynd federalism to

multiculturalism. Minority policies are closely ked to security policy. The

volume of documents international organizationsiesabout minority rights

has spectacularly risen in recent decades. Mindgtyts tend to belong to soft
law. Voluminous as they are, the related intermaiodocuments include

recommendations rather than obligations. That lp@aid, the monitoring

mechanisms operated by international organizatiares today the most

important guarantees for the assertion of minafghts. Language rights have
a prestigious position among minority rights. Asdaage rights are always
closely connected to other rights, they are recmghias separate rights only in
few countries of Europe.

RESUMEE

Minderheitenrechtein den Zeiten der Globalisation
und der Regionalisierung

LASZLO TROCSANYI

Die Globalisierung und die Regionalisierung habeoz€sse in die Wege ge-
leitet, die in jedem einzelnen Land ihre Wirkundgea. Parallel dazu kann
auch das Bedurfnis nach Bewahrung der Identitéatngghgewiesen werden,
vor allem seitens der nationalen und ethnischerdbtimeiten. Die Beschéfti-
gung mit der Minderheitenpolitik und dem Rechtsdtaer Minderheiten ist
dank des Europarates, der Europaischen Union un@$&E vor allem infolge
des Systemwechsels in Mittel- und Osteuropa imnehirim den Vordergrund
geriuckt. Diejenigen Minderheitenmodelle, die mit deaatlichen Einrichtung
der einzelnen Lander in engem Kontakt stehen, halodnbereits herausgebil-
det. Die Minderheitenpolitik erscheint in den eimes Landern Europas auf
verschiedene Weisen: vom System, das auf der Gleiclder Staatsblrger
aufbaut, tber den Foderalismus bis hin zum Multikalismus kénnen meh-
rere Lésungen aufgezeigt werden. Die MinderheitBtipateht in enger Be-
ziehung zur Sicherheitspolitik. Es ist gut nachwars dass die Zahl der von
internationalen Organisationen angefertigten Dokumeém Zusammenhang
mit den Minderheitenrechten in den vergangenenzéahten in bedeutendem
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Mal3e gestiegen ist. Die Minderheitenrechte gehiresrster Linie in die Ka-
tegorie des ,Soft Law"; die internationalen Dokurteeenthalten — trotz ihrer
zunehmenden Zahl — wenige Verpflichtungen, fornmalkeecher Empfehlungen.
Trotzdem kénnen heute die Kontrollmechanismen dirmationalen Organi-
sationen als wichtigste Garanten angesehen wendam es darum geht, dass
die Minderheitenrechte zur Geltung gebracht werdktier den Minderheiten-
rechten kommt den Sprachrechten eine wichtige RalleDie Sprachrechte
stehen stets in enger Verbindung zu einem andeeehtRsodass das Sprach-
recht — als selbstandiges Recht — in den meistaddra Europas keine Aner-
kennung gefunden hat.






