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Abstract: Under EU law, certain excise goods are subject
to excise duty. However, EU Member States may also levy
this tax on products other than excise goods. One of such
products are innovative tobacco products. These products
are becoming more and more popular on the European and
world market. In Poland, these products are considered ex-
cise goods. The aim of the article is to analyze and evaluate
the applicable legal solutions regulating the issue of taxation
with excise duty on innovative tobacco products, in the light
of EU and Polish law.
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1.INTRODUCTION

In Poland, excise duty is regulated in the Act of
6 December 2008 on excise duty,! according to
which excise goods and passenger cars are sub-
ject to excise duty. Pursuant to Art. 2 section 1
point 1 of the aforementioned act, excise goods
are energy products, electricity, alcoholic bever-
ages, tobacco products, dried tobacco, electronic
cigarette liquid and novel products specified in
Annex 1 to the Excise Duty Act. Novel tobacco
products are relatively new products, enjoying
more and more interest on the European and
global market. The aim of the article is to ana-
lyse and evaluate the applicable regulations on
excise duties for this type of excise goods, in
light of EU and Polish law.

2. DEFINITION AND SPECIFICITY
OF NOVEL TOBACCO PRODUCTS

According to the definition provided for in Art. 2
point 14 of Directive 2014/40/EU of the European
Parliament and of the Council of 3 April 2014 on
the approximation of the statutory, executive and
administrative regulations of the Member States
on the manufacture, presentation and sale of to-
bacco products and related products and repealing
Directive 2001/37/EC,?> “novel tobacco product”
means a tobacco product that is not a cigarette,
roll-your-own tobacco, pipe tobacco, waterpipe
tobacco, cigar, cigarillo, chewing tobacco, nasal or
oral tobacco, which is placed on the market after
19 May 2014. However, in light of Art. 2 section
1 point 36 of the EDA, novel products are prod-
ucts which are: a) a mixture containing tobacco or
dried tobacco, b) a mixture referred to in point (a).
a, and containing a separate liquid for electronic
cigarettes — other than the products referred to in
Article 1. 98 sec. 1 and Art. 99a sec. 1, which deliv-
er the aerosol without burning the mixture.

It follows from the above regulation that novel
products are products that are a mixture contain-
ing tobacco or dried tobacco, as well as products
consisting of both a mixture containing tobacco
or dried tobacco, and containing a separate liquid
for electronic cigarettes, which deliver an aerosol
without burning the mixture. Therefore, nov-
el products are products other than cigarettes,
smoking tobacco, cigars, cigarillos or dried tobac-
co, in which no combustion process takes place. At
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the same time, it should be emphasised that the
above definition does not include devices used to
heat these mixtures.® These devices are necessary
for the use of this type of product. In the case of
novel products, the combustion process does not
take place, and the cartridge in the form of a spe-
cially prepared mixture is heated in an electronic
device designed for this purpose; as a result, no
smoke is emitted, but an aerosol instead.

Manufacturers of heated tobacco indicate that the
aerosol produced when the mixture is heated con-
tains much fewer harmful substances than cigarette
smoke. This is also confirmed by research conduct-
ed by various institutions specialising in research
on the harmfulness of tobacco products. Among
other things, the authorisation decisions issued by
the US Food and Drug Administration (FDA) in fa-
vour of the IQOS tobacco heating device indicated
that the IQOS tobacco heating system,* which does
not burn tobacco, only heats it, significantly reduces
the production of harmful chemicals compared to
cigarette smoke. In addition, IQOS aerosols contain
significantly lower levels of potential carcinogens
and toxic chemicals that can damage the respirato-
ry or reproductive systems.

3. HARMONISATION OF EXCISE
DUTY ON NOVEL TOBACCO
PRODUCTS

Excise duty is subject to harmonisation under EU
law. Tax harmonisation is a process as a result of
which the tax systems of various Member States
are subject to unification so that tax issues do
not affect the flow of goods, services and factors
of production between these countries.® The ba-
sic legal act regulating excise duty taxation in the
territory of the European Union is Council Direc-
tive 2008/118/EC of 16 December 2008 concerning
the general arrangements for excise duty and re-
pealing Directive 92/12/EEC.°

However, the EU legislator did not decide to intro-
duce uniform rules of taxation for novel tobacco

Taxation of novel tobacco products with excise duty 19

products with an excise duty. It should be pointed
out here that novel products, like electronic cig-
arettes and liquids for electronic cigarettes, are
not subject to harmonised excise duty at the EU
level with regard to the structure and rates of ex-
cise duty, as well as the production and movement
of excise goods.” These products are not subject
to the harmonisation of taxation with excise duty
pursuant to Council Directive 2008/118/EC, so EU
Member States are not obliged to tax novel prod-
ucts with excise duty.® Novel products are not con-
sidered tobacco products within the meaning of
the aforementioned directive. Likewise, Council
Directive 2011/64/EU of 21 June 2011 on the struc-
ture and rates of excise duty applied to manufac-
tured tobacco’ does not regard these products as
tobacco products.

The issue of taxing novel tobacco products with
excise duty was also not addressed in Council Di-
rective (EU) 2020/262 of 19 December 2019 laying
down the general arrangements for excise duty
(recast),'® which will apply to excise duty in the
territory of the European Union from 13 Febru-
ary 2023 (Directive 2008/118/EC will expire on
that date). Article 1 section 1 point ¢ of Directive
2020/262 recognises as excise goods only tobacco
products within the meaning of Directive 2011/64/
EU, which, as already indicated, does not recog-
nise novel tobacco products as tobacco products.

Nevertheless, it should be noted that work is cur-
rently underway in the European Union to amend
the excise duty directive in the field of novel prod-
ucts as well. In the information sent by the Chan-
cellery of the Prime Minister to the Sejm and the
Senate of the Republic of Poland on the partic-
ipation of the Republic of Poland in the work of
the European Union in January-June 2020 in the
field of excise duty, it was indicated that the Coun-
cil’s work in the period in question focused on the
transformation of the tobacco directive 2011/64/
EUon the structure and rates of excise duty applied
to manufactured tobacco, and consultations con-
tinued with Member States on the draft amend-
ment to the Alcohol Directive 92/83/EEC on the
harmonisation of the structure of excise duties
on alcohol and alcoholic beverages. The Croatian
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Presidency presented draft conclusions regarding
Council Directive 2011/64/EU in response to the
Evaluation Report, which were agreed and then
adopted as a document on 2 June 2020.!!

In its conclusions, the Council points out that
changes to Directive 2011/64/EU are necessary
for the proper functioning of the internal mar-
ket and to ensure a high level of health protec-
tion across the EU. In the Council’s assessment,
the current provisions of Directive 2011/64/EU
have become less effective because their scope is
no longer sufficient or too narrow to meet current
and future challenges for certain products such as
e-cigarette nicotine liquids, heated tobacco prod-
ucts and other types of next-generation tobacco
products that enter the market. Therefore, there
is an urgent need to modernise the EU regulatory
framework to meet the current and future chal-
lenges of the functioning of the internal mar-
ket by harmonising the definition and taxation
of novel products, including tobacco-substitute
products, whether they contain nicotine or not —
in order to avoid legal uncertainty and regulatory
differences in the EU, take relevant good practices
and experience gained by Member States in this
field into account, and Directive 2011/64/EU, in-
cluding the objective of defining different types
of tobacco product with different characteristics
and their method of use."?

4. STRUCTURE OF TAXATION OF
NOVEL TOBACCO PRODUCTS
WITH EXCISE DUTY IN POLAND

Currently, an increasing number of European Un-
ion Member States tax novel products with excise
duty (e.g. Italy, Romania, Slovenia, Latvia, Hunga-
ry, France and Great Britain). In Poland, taxation
with excise duty on novel products was introduced
under the Act of 12 December 2017 amending the
Excise Duty Act,'® which entered into force on 1
February 2018. General provisions on the taxation
of excise goods with excise duty apply to novel
products, including those relating to the subject
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of taxation, the emergence of a tax obligation,
taxation of shortages, properties of tax authori-
ties, registration of entities, tax declarations and
excise duty payment deadlines.

The basis for taxing novel products is their quan-
tity expressed in kilograms (Article 99c section 3
of the EDA). It should be noted here that adopting
the weight of the tobacco mixture contained in the
product as the tax base for excise duty is a justified
and rational solution. Novel products can appear
in various forms, ranging from a roll of tobacco,
through loose tobacco to be placed in a heating
device, to hybrid products, where, apart from the
heated tobacco, there is also a liquid with nicotine
or producing a characteristic flavour. The adoption
of the weight of the mixture as the tax base also sig-
nificantly facilitates its calculation and collection.

The excise duty rate on novel products amounts
to PLN 155.79 for each kilogram and 32.05% of the
weighted average retail selling price of smoking
tobacco (Article 99c section 4 of the EDA). For the
purposes of determining the excise duty rate on
novel products, the weighted average retail sell-
ing price of smoking tobacco is used, calculated
based on data for the first 10 months of the year
preceding the calendar year for which the weight-
ed average retail selling price of smoking tobacco
is calculated (Article 99¢ section 6 of the EDA).
In the justification to the draft of the aforemen-
tioned act, it was indicated that the excise duty
rate for novel products was set at the same level
as for smoking tobacco, due to the fact that nov-
el products contain tobacco and consumers use
them to deliver nicotine to the body. The only dif-
ference is that for the novel products, the weight-
ed average retail selling price of smoking tobacco
was used directly as one of the ingredients, and
not the maximum retail price, as is the case for
smoking tobacco. This is aimed at avoiding the
obligation of producers to print the maximum
retail price on the unit packaging, because the
novel products are characterised by a great va-
riety of technical solutions and shapes, which in
some cases could make it impossible to print such
a maximum price on the packaging. Moreover,
such a legislative solution will make it possible to
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automatically adjust the rate for novel products
to market realities, as the weighted average retail
selling price of smoking tobacco is determined
annually on the basis of market data from the
year preceding the calendar year, and published
by way of an announcement.!*

It is worth emphasising here that most Europe-
an countries have decided to tax novel products
with a lower excise duty rate than traditional
cigarettes. The same applies in Poland. The ba-
sic rate of excise duty on cigarettes is PLN 228.10
for 1000 pieces, and 32.05% of the maximum re-
tail price, with the minimum excise duty on cig-
arettes being 100% of the total amount of excise
duty calculated on the price equal to the weight-
ed average retail selling price of cigarettes (Art.
99 sections 2 and 4 of the EDA). This distinction
seems to be fully justified, since numerous scien-
tific studies indicate that the novel products are
potentially less harmful to health. Undoubtedly,
tax policy and the level of taxation should take
this circumstance into account. One of the main
goals of imposing excise duty is to increase the
tax burden on those areas of activity that soci-
ety wants to limit. Taxation with excise duty is
designed to reduce the demand for products se-

Notes
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lected by the state that have a harmful effect on
human health (e.g. tobacco products or alcoholic
beverages) or pollute the environment (e.g. petro-
leum products).!

5. CONCLUSIONS

As mentioned above, work is currently underway
within the European Union to amend the scope of
the directive regulating the general principles of ex-
cise taxation. One of the objectives of the planned
amendment is to make novel tobacco products sub-
ject to excise duty tax by EU Member States. At the
same time, the need in this respect to harmonise the
definition and method of taxation for this type of
excise goods is emphasised, which should be carried
out taking good practices and experience gained so
far by the Member States into account. It should also
be noted that when establishing the principles for
taxing novel tobacco products, one should not only
define this type of goods as an excise category sep-
arate from tobacco products, based on the attribute
of not burning tobacco, but also - due to the lower
harm to health - set the rate of excise duty on these
products at a level significantly lower than that of
traditional tobacco products (cigarettes).
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