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Abstract: One of the outcomes of the 2015-2016 migration cri-
sis in the EU is the urgent need perceived to enhance the effec-
tiveness of forced return procedures, including administrative
expulsion. However, given the core human rights obligation of
non-refoulement, the push for effectiveness needs to be bal-
anced against procedural safeguards preventing “overly effec-
tive” proceedings. The example of the Czech Republic shows
that an institutional arrangement could significantly undermine
the effectiveness of the proceedings when paired with undue
conduct of the administration, such as the improper risk of a
refoulement assessment. The article argues that the key to ef-
fectiveness does not necessarily lie with speedy procedures,
but rather with a pragmatic design of the procedures, as can
be concluded from a comparison of the Czech and German ap-
proaches.
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The so-called “migration crisis” of 2015/2016 con-
stitutes a significant series of events that changed
the discourse on migration in Europe and trans-
formed the political landscape in many countries.?
Populist voices on the right, centre and left of the
spectrum claimed they would take back control
of migration issues.> The post-crisis discourse is
dominated by safety issues (see e.g. Nagy, 2016)

RADISLAV BRAZINA"®

and clearly shows a reduced willingness to retain
legal possibilities for immigration of any kind,
clearly emphasising the effectiveness of return
procedures.* With this emphasis, since 2016 EU
bodies have been trying to strike a common com-
promise on a new package of migration legisla-
tion that will replace the “failed” current system
centred on the Dublin III Regulation (Regulation
604/2013). Due to the lack of common ground, the
Common European Asylum System reform has
stalled for months, and now, in the midst of yet
another crisis caused by a pandemic, it seems to
be forgotten. While they are not making headlines
any longer, the problems of the migration policies
persist.

Faced with staggeringly low numbers of successful
return operations, one of the key demands to be
incorporated into the reform is the effectiveness
of return operations. This requirement should
not be understood as an easy equation: the more
returnees, the bigger success. The growing de-
mand for (forced) returns of irregular migrants,
or migrants who, for some reason, have lost their
permit to stay, must be squared with respect for
human rights and international refugee law. Both
do not cease to apply just because of public senti-
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ment.’ The core of the human rights’ obligation,
when it comes to forced returns, is the prohibition
of non-refoulement as a principle stemming from
right to life and freedom from torture, inhuman
and degrading treatment, thereby governing who
can be and who must not be expelled from a state’s
territory. Therefore, we could alter the equation:
the more returns performed with due respect of
human rights, the better the effectiveness of the
return procedure. Arguably, such a view was in-
corporated into the EU secondary legislation
(cf. recitals 8, 11 and 24 of the Return Directive
2008/115/EC) and should be further strengthened
by the reform.

From a different point of view, the principle of
non-refoulement forms a formidable barrier for a
state’s free discretion in migration matters that
is claimed by states in international fora. (This is,
in itself, a kind of paradox. States claim to have
absolute discretion. Yet many would like to take
back control of immigration matters from the EU.
By doing so they do not realise states are consid-
erably limited by another set of obligations - re-
spect for human rights.) The fact states are bound
by this principle with little leeway for discretion
makes it a suitable object for analysing the ef-
fectiveness of the return procedure, focusing on
how a state can ensure the smooth conduct of ad-
ministrative expulsion proceedings in a way that
would at the same time fulfil the non-refoulement
guarantee. In part 1 of the article, we outline the
normative content of the said principle (1.1) and
follow its “absolute” character and its implication
for expulsion proceedings (1.2). We argue that
fully executing the principle of non-refoulement
in administrative practice depends not only on
its implementation in the legal system (part 2),
but it might also be circumvented by the insti-
tutional arrangement of authorities that should
guarantee its application in individual cases and
by the regulatory design of administrative pro-
ceedings (part 3). We conduct a case study of the
Czech Republic, relying on its national law and
national courts’ case-law. Due to EU-wide legal
bases, some of the legal issues bear cross-border
relevance. However, we include a comparative
standpoint and try to assess whether German law

Expulsion of aliens, non-refoulement and issues related to (administrative) discretion 91

suffers from the same shortcomings, or if it might
offer some inspiration (part 4).

1. NON-REFOULEMENT IN
EXPULSION CASES: CORE
BACKSTOP

1.1.NON-REFOULEMENT AS
AN INTERNATIONAL HUMAN
RIGHTS CONCEPT

In this part of the paper, we attempt to outline
the relevance and content of the non-refoulement
principle, as developed in the case-law of the Eu-
ropean Court of Human Rights (ECtHR) by in-
terpreting the European Convention on Human
Rights (ECHR). The concept of non-refoulement is
linked to case-law dealing with expulsion of al-
iens. This term needs further explanation. When
using the term expulsion in this part of the paper,
we follow a definition of the ECtHR embedded in
its case-law and adopted on the basis of the Ex-
planatory Report to Protocol no. 7 to the ECHR:
expulsion is “any measure compelling the depar-
ture of an alien from the territory but does not
include extradition” (European Treaty Series no
117). However, it is important to bear in mind that
the ECtHR’s definition is far reaching and auton-
omous, independent of national definitions; its
aim is to cover return procedures of many kinds,
following a range of proceedings (See e.g. M.A.
and others v. Lithuania, no. 59793/17, 11 Decem-
ber 2018). Yet, apart from this general discussion,
we limit ourselves to expulsion in the narrower
meaning anchored in Czech national law: by ex-
pulsion we mean an act of voluntary departure
or, more often, forced removal of an alien and an
entry ban for a specified period that is based on
an administrative decision on return issued in
administrative proceedings. In other words, the
narrower meaning of expulsion refers to the Re-
turn Directive (2008/115/EC).
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The ECtHR adopted an attitude of deference to
states’ migration policies in expulsion cases. “A
state is entitled, as a matter of international law
and subject to its treaty obligations, to control
the entry of aliens into its territory and their res-
idence there” (Uner v. Netherlands, no. 46410/99,
18 October 2006, § 54). This approach is mirrored
in other case-law of international courts, case-law
of national courts and doctrine (see ICJs Liechten-
stein v. Guatemala, Read, ]., dissenting, pp. 46-47;
Czech Constitutional Court [CCC] Ruling no. Pl
US 10/08, 12 May 2005).¢ Despite the fact that the
entry, stay and departure (termination of stay) of
aliens remains a matter of a state’s jurisdiction, or
the exercise of its free, sovereign powers, it seems
impossible to overestimate the impact of the “sub-
ject to its treaty obligation” condition. States are
still obliged to secure the full range of ECHR rights
and freedoms to everyone under their jurisdiction.
As the body of the ECtHR case-law has shown, the
expulsion of an individual might be blocked if it
breaches a right or freedom protected under the
ECHR. That could occur both in the country that
expels, as well as in the country of return. How-
ever, not all ECHR rights and freedoms have the
intrinsic, fundamental value for democratic soci-
ety that leads to the prohibition of refoulement. In
fact, the ECtHR takes a pragmatic approach de-
claring that states do not have a duty to provide
the ECHR rights to everyone, making use of other
provisions in relation to refoulement very scarce.’

A prominent ECHR provision to be considered
when assessing compliance of expulsion with the
human rights obligation is found in Article 3, or
respectively Articles 2 and 3 considered together.
Starting with the ruling Soering v. UK, the ECtHR
takes the stance that extradition “may give rise to
an issue under Article 3, and hence engage the re-
sponsibility of that State under the Convention,
where substantial grounds have been shown for
believing that the person concerned, if extradit-
ed, faces a real risk of being subjected to torture
or to inhuman or degrading treatment or pun-
ishment in the requesting country” (Soering v.
UK, no. 14038/88, 7 July 1989, § 91). Therefore,
in order to prevent liability for breach of Art. 3 in
the receiving state, states must assess the con-
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ditions in the receiving country against Art. 3 of
the ECHR, and allow for extradition only when
no real risk of a breach exists. The applicability
of the same approach for cases concerning expul-
sion was confirmed in Cruz Varas v. Sweden (no.
15576/89, 20 March 1991) and Vilvarajah v. UK
(13163/87, 30 October 1991). Hence, the ECHR, to
a large extent, echoes Art. 3 of the Convention
against Torture and other Cruel, Inhuman or De-
grading Treatment (UNCAT; refers only to torture
as a reason against refoulement), as well as Art. 6
and 7 of the International Covenant on Civil and
Political Rights (ICCPR), as interpreted by the
Human Rights Committee (e. g. A. B. v. Canada,
no. 2387/2014, 16 March 2017). The scope of the
“expanded non-refoulement” principle® based on
these instruments of international human rights
law does differ in scope and applicability from the
principle of non-refoulement based on internation-
al refugee law, in particular Art. 33 of the Conven-
tion Relating to the Status of Refugees.’

A state has an obligation not to expel when there
are substantial grounds to believe that an individ-
ual, if deported, would face a real risk of treatment
contrary to Art. 3 of the ECHR. To qualify specific
treatment as ill-treatment contrary to Art. 3 of the
ECHR, it must attain a minimum level of severity
as described by ECtHR case-law (F.G. v. Sweden, no.
43611/11, 23 March 2016, §§ 111-127). Such assess-
ment is relative and takes into consideration all the
individual circumstances of the case (see Tarakhel
v. Switzerland, no. 29217/12, or cf. R.H. v. Sweden,
no. 4601/14, and K.A.B. v. Sweden, no. 886/11). The
real risk of breach could emanate both from the
individual situation of the respective person, from
the fact that they belong to a particular vulnera-
ble group, or from the general situation of violence
in the receiving country. However, only cases of
“extreme general violence” would give rise to an
Art. 3 of the ECHR issue (see Sufi and Elmi v. UK,
no. 8319/07 and 11449/07, 28 June 2011). A wide
body of case-law has developed what qualifies as
ill-treatment (X v. Switzerland, no. 16744/14, J.K.
and others v. Sweden, no. 59166/12, S.K. v. Russia,
no. 52722/15, A.L. (X.W.) v. Russia, no. 44095/14,
Paposhvili v. Belgium, no. 41738/10, and A.S. v. Swit-
zerland, no. 39350/13). Despite referring to Art. 3 of
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the ECHR as a whole, the ECtHR has not given an
answer to whether all three “stages” of ill-treat-
ment, i.e. torture, inhuman treatment and degrad-
ing treatment, have the equal effect of creating an
obstacle to expulsion; it is presumed that mere de-
grading treatment would not prevent expulsion.!
The question of substantial grounds requires rigor-
ous, ex nunc assessment, and the state authorities
have the obligation to assess information known to
them of their own volition (ex officio).

1.2. ABSOLUTE OBLIGATION
V.DISCRETION OF STATE
AUTHORITIES

The principle that no one should be extradited, re-
moved or made to leave for a country in which they
would face risk of treatment contrary to Art. 3 of
the ECHR does not allow for any exceptions or der-
ogation in the time of national emergency. It “en-
shrines one of the fundamental values of the dem-
ocratic societies” (Soering v. UK, § 88). The Court
insists that “it is not possible to make the activi-
ties of the individual in question, however unde-
sirable or dangerous, a material consideration, or
to weigh the risk of ill-treatment against the rea-
sons put forward for the expulsion in order to de-
termine whether the responsibility of the State is
engaged under Article 3” (Trabelsi v. Belgium, no.
140/10, 4 September 2014, § 118). That means the
so-called absolute character of Art. 3 of the ECHR
fully applies to the principle of non-refoulement
as a derived Art. 3 right. The ECtHR emphasised
this fact in the Soering judgment, and since then,
despite being “acutely conscious of the difficulties
faced by States in protecting their populations
against terrorist violence”, it repeats the same po-
sition (see X v. Netherlands, no. 14319/17, 10 July
2018, & 71). In the Court’s view, the ECHR does not
allow states to somehow “measure” competing
rights and interests when Art. 3 of the ECHR is on
the scale - there is no margin of appreciation. The
ECtHR has confirmed such conclusion in a num-
ber of its judgments: we can trace it back to the
landmark decision Chahal v. UK (no. 22414/93, 15
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November 1996), Saadi v. Italy (37201/06, 28 Feb-
ruary 2008), and up to relatively recent decisions
X v. Sweden (no. 36417/16), X v. Netherlands (no.
14319/17) and M. A. v. France (no. 9373/15). Nat-
urally, such an uncompromising approach of the
Court is not applauded by the State parties to the
ECHR in times when the national security narra-
tive dominates political discussion.

Thus, the practical effect of the absolute character
of the non-refoulement principle should be that an
individual is completely immune from expulsion
that would put him or her at risk of a breach of Art.
3 of the ECHR. States, on the other hand, have a
positive obligation to ensure they respect that
freedom by exercising their powers concerning the
entry, stay and termination of stay of aliens with
due regard to the material limit of non-refoulement.
Therefore, states have to ensure procedures en-
tailing the adequate scrutiny of permissibility of
expulsion under Art. 3 of the ECHR in light of the
respective alien’s individual circumstances. Fail-
ing to ensure a proper procedural arrangement en-
suring rigorous scrutiny would amount to a breach
of Art. 3 of the ECHR (X v. Sweden, no. 36417/16,
9 January 2018, or Amerkhanov v. Turkey, no.
16026/12, 5 June 2018). Moreover, Art. 1 of Proto-
col 7 to the ECHR enshrines procedural guarantees
for the expulsion of regular migrants, and Art. 3 in
connection with Art. 13 secures the right to effec-
tive remedy in all expulsion cases. Thereby, states’
sovereign powers are substantially limited by their
obligation to respect human rights.

What consequences does the absolute character of
Art. 3 of the ECHR on non-refoulement have for the
regulation concerning expulsions and the use of
discretion within it? Human rights obligations pre-
scribe the issue (risk of breach of Art. 3 of the ECHR
upon return), a course of action (to establish if there
is such a risk) and outcome (not to expel if there are
substantial grounds to believe serious risk exists)
of any expulsion proceedings in an unequivocal
manner. That rules out the possibility of entrusting
the relevant state authority with discretion."! Even
if it can make its own consideration and judgment
about many questions related to the expulsion pro-
ceedings or its outcome (e.g. whether to initiate the
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proceedings, whether the expulsion would be pro-
portionate to interference with the right to private
and family life, how long the entry ban should be,
if there are compelling reasons to lift the entry ban
because of its unduly harsh impact), the question
of the risk of refoulement lies beyond any margin of
discretion. The law has to be written in a way that
makes the principle of non-refoulement a clear obli-
gation to be fulfilled, without exception.

Having said that, the practical effects of “absolute
prohibition of refoulement” could fall short of the
promise of always securing protection. Firstly, “ab-
soluteness” relates to a concept that is, essentially,
a court interpretation of what the terms “torture,
inhuman and degrading treatment” refer to. These
terms are open definitions; from a public admin-
istration perspective — “indefinite terms” with all
their features, implications, but also specific lim-
its, as mentioned below; without the binding inter-
pretation of the ECtHR, they remain unclear and
open to be construed in different ways, ascribed to
treatment of different severity. In fact, the ECtHR’s
margin for discretion of what falls within and out-
side the scope of Art. 3 of the ECHR makes non-re-
foulement a relative concept over time. This follows
from the evolutive interpretation of the ECHR (“a
living instrument”), a concept that was adopted by
the EctHR and used especially in connection with
the qualification of treatment as contrary to Art. 3
of the ECHR (Selmouni v. France, no. 25803/94, 28
July 1999, § 101). The ECtHR admitted there is an
evolving standard of what is seen as torture, inhu-
man or degrading treatment in society, which has to
be reflected in the legal interpretation of the terms.
Therefore, what is now regarded as a breach of Art. 3
of the ECHR might have been acceptable treatment
afew decades ago. A prime example of these changes
is the willingness to take into account the situation
of general violence, such as civil wars, as relevant for
the risk of refoulement assessment. The court moved
from a position that mere general violence would not
suffice unless the applicants are able to show some
distinguishing features making them more vulner-
able to violence (Vilvarajah v. UK, § 111), to a more
“humanitarian” approach that accepts that in most
extreme cases, no “higher vulnerability” needs to
be shown (N.A. v. UK, no. 25904/07, 17 July 2008,
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88§ 114-117, as confirmed in Sufi and Elmi v. UK, §§
217-219). Additionally, the ECtHR is not the only in-
ternational body interpreting these terms, so states
could be under another international obligation to
follow a possibly different interpretation. In the Eu-
ropean context, the case-law of the Court of Justice
of the EU is naturally of prime importance.

The previous argument implies that the concept
is relative over time, but we might still argue that
at a specific point in time it provides absolute pro-
tection in relation to its current interpretation.
However, there is another issue that could weaken
it. ECtHR case-law provided for an interpretation
of treatment contrary to Art. 3 of the ECHR on a
case-by-case basis. It is up to the national author-
ities who conduct the administrative proceedings,
or later judicial proceedings, to establish the facts
of the case and qualify them against Art. 3 as inter-
preted by the ECtHR. They themselves qualify what
counts as ill-treatment. Therefore, despite having
the common reference standard in ECtHR case-law,
practices could diverge. Such a possibility (or poten-
tial risk?), in fact, lies in the very nature and sub-
stance of indefinite terms. Even practice concerning
“smaller” issues, like the extent to which proven
personal experience of ill-treatment suggests future
ill-treatment or a standard of proof could thus play
a key role in the overall risk assessment. In summa-
ry, it is possible to reflect on the ECHR standard of
what is understood as ill-treatment, and yet come to
an opposite outcome during the risk examination.

2. NATIONAL IMPLEMENTATION
OF THE PRINCIPLE OF NON-
REFOULEMENT: PROGRESSIVE
ALIGNMENT OF NATIONAL
REGULATION TO HUMAN
RIGHTS STANDARDS

Each of the statements above hides a number of
problematic legal issues that would deserve thorough
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analysis. For the purposes of this paper, however, let
us now outline how the requirement of the non-re-
foulement principle is implemented in a specific na-
tional legal system (Czech law) that is to be consid-
ered further in the procedural effectiveness analysis.

An EU Member State’s national migration law is,
in fact, the implementation of EU secondary law
from the field of the common EU asylum and mi-
gration policy (Art. 77-80 Treaty on the Function-
ing of the EU). EU law adopts the non-refoulement
principle in its primary law via Art. 19 (2) of the
Charter of Fundamental Rights of the EU. Besides
this constitutional guarantee, it finds its expres-
sion in secondary law, more specifically, in the
Returns Directive (see i.a. Recital 24 and Art. 5).
Its national implementation in Czech law could be
found in Act No. 326/1999 on the residence of for-
eigners (hereinafter “Act No. 326/1999”).

The Czech stipulation of non-refoulement under-
went significant changes over time, reasoned by
the progressive harmonisation of the pre-1989 reg-
ulatory framework to international human rights’
obligations and EC/EU legislation. Comparing
three statutes regulating expulsions effectively in
the last three decades, it is obvious that migration
issues have become much more complex. Starting
with Act No. 68/1965, effective until 1992, we see
the regulation falling short of fundamental hu-
man rights standards (the whole statute contains
only nine provisions in total, whereas the current
law spans well over 200 provisions), while Act No.
123/1992, effective until 1999, did include the “ob-
stacles to expulsion” provision. That was a signif-
icant yet insufficient development. It precluded
expulsion in cases where an individual’s life or per-
sonal liberty would be at risk for specified reasons
(race, religion, ethnicity, belonging to a particular
social group or political opinion). Nevertheless, it
allowed exceptions when “an alien is a threat to na-
tional security or committed an egregious crime”,
therefore clearly failing the ECtHR standards: the
court does not make room for any “specific reasons
for risk”, whereas other sources of risk would be ir-
relevant. The provision is also too restrictive when
referring only to risks to right to life (Art. 2 ECHR)
and personal liberty (Art. 5 ECHR).
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The non-refoulement provisions in the current
statute — Act No. 326/1999 — were amended three
times; the new act itself and its first amendment
widened the scope of non-refoulement. Most im-
portantly, its language from the beginning in-
cluded a reference to treatment contrary to Art. 3
of the ECHR, and even a reference to a war conflict
(as a situation of general violence), exceeding the
ECtHR requirements at the time (cf. the ECtHR’s
ruling in Sufi and Elmi v. UK). It kept the exception
clause, but modified it in a way that made it rel-
ative, so in effect, not undermining the absolute
character of the provision.!? The first amendment
(2006) aligned the applied terminology to the
(second generation of) EU secondary migration
law (using the language of “serious harm” with an
exhaustive list of what qualifies as this) and also
ECtHR case-law (“substantial grounds to believe
there is serious risk” instead of the previous lan-
guage “would be endangered”) (§ 179 of Act No.
326/1999, as amended by Act No. 136/2006). The
second amendment, on the other hand, elaborat-
ed solely on the grounds for use of the exception
clause. Finally, from August 2019, the provision
refers directly to “real danger” which leads to “re-
turn contrary to Art. 3 of the ECHR” (§ 179 of Act
No. 326/1999, as amended by Act No. 176/2019).13

Overall, we see that the principle of non-re-
foulement has a regulatory basis in Czech law that
eventually came into compliance with ECtHR case
law. Now, it positively is in compliance with Art. 3
of the ECHR, since the law only refers to that pro-
vision as such. A closer look, however, reveals that
the grounds for qualifying as “serious harm” that
prevented authorities from removing a person
were defined as open definition terms. The terms
needed to be interpreted, and the specific facts of
the case needed to be assessed against this inter-
pretation in order to decide if they are to be qual-
ified as falling within the scope of “serious harm”.
The situation is very similar even under the cur-
rent wording, which eventually leads to open defi-
nition terms of “torture, inhuman and degrading
treatment”. Therefore, the state authorities have
to deal with the terms in line with ECtHR and
CJEU case law, which means the individual of-
ficers and judges have to bear in mind that they
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are dealing with essentially European (ECHR and
EU), and not national concepts. Moreover, even if
they properly reflect the European nature of the
national law provisions, there is always room for
misinterpretation. That could result not only from
a “different legal opinion”, but also a mistake.

Let us briefly mention one example of such errors
from the case-law of the Czech Supreme Adminis-
trative Court (SAC). The case (no. 7 Azs 85/2016, 17
August 2016) concerned an applicant who claimed his
expulsion to Libya could not be enforced because of
his medical condition. After kidney failure, he attend-
ed dialysis a few times a week and was on a kidney
transplant waiting list. The Supreme Administrative
Court overruled the court of the first instance deci-
sion that a medical condition could not be taken into
account at that stage of the proceedings; for context,
the court of first instance merely stated it was too
late to raise the issue. The Supreme Administrative
Court, however, did not consider that a serious de-
cline in health due to lack of medical care could fall
within the scope of “serious harm” caused by “in-
human treatment”, thereby creating an obstacle to
expulsion. Instead, it ruled that the claim should be
considered during the examination of proportionality
of interference with the right to private life (Art. 8 of
the ECHR). In summary, the court provided protec-
tion for the fundamental rights of the applicant (the
expulsion would be enforceable only if necessary in a
democratic society, according to Art. 8 of the ECHR),
but it stripped the applicant of the “absolute protec-
tion” of Art. 3 of the ECHR and it did not explain why
the suffering the applicant could face would not reach
the threshold of Art. 3 of the ECHR (see Paposhvili v.
Belgium, no. 41738/10, 13 December 2016).

3. NON-REFOULEMENT
ENFORCEMENT: PROCEDURAL
AND INSTITUTIONAL
ARRANGEMENT MATTERS

In this part, we argue that despite having flaw-
less legislation on the material aspects, non-re-
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foulement fulfilment depends heavily on adequate
procedural and institutional arrangements of the
expulsion proceedings. We identified two relative-
ly separate, but closely inter-connected issues in
the Czech regulation of expulsion that we consid-
er potentially threatening to the proper conduct
and outcome of expulsion proceedings. Firstly,
the more general question of who conducts the
examination and how its results are reflected in
the final decision on expulsion. Secondly, a more
specific question of waiving the right to effective
remedy and its impact on proper examination.

3.1. WHO MAKES THE CALL -
AND HOW?

When we look at the legislative history of answers
to the questions in the headline, we see the matter
was repeatedly at the centre of attention for the
government, the Parliament and the Constitu-
tional Court. It was constantly transformed from
very weak, almost absent procedural safeguards
in search of the most cost-effective arrangement.
The key is what we consider to be effective.

In the current state of affairs, decisions on expul-
sion are issued in administrative procedures con-
ducted by the Alien Police inspectorate (an inte-
gral part of the state police forces). The fact that
proceedings are conducted by the police might
have some rationale - it is the police who work in
the field, make the initial examination on the reg-
ularity of the immigration status of an alien, have
the power to detain an alien pending a decision
on expulsion and actual removal, and if an en-
forceable decision is issued, the police perform the
forced removals. But in order to conduct expulsion
proceedings as a whole, the Alien Police Inspec-
torate also has to examine the risk of refoulement.

That would require creating a trained workforce
with specific expertise as well as ensuring the flow
of recent information about foreign countries rele-
vant for risk assessment. However, as the adminis-
trative courts repeatedly concluded, the Alien Po-
lice Inspectorate “is not in the position to conduct
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a thorough assessment of the risk of breach of Art.
3 of the ECHR were the person to be removed” (see
SAC no. 4 Azs 66/2018, 23 January 2019). Act No.
326/1999 outsources the assessment of the risk of
refoulement by transferring the duty of performing
an adequate examination to a different body, the
Ministry of the Interior, which has a number of ex-
perts working on other migration-related issues,
especially international protection. Put simply,
the police are obliged to ask the Ministry, in every
individual case, whether there is any relevant risk.
If the answer is affirmative, the expulsion cannot
go forward. The Ministry’s answer to the request
takes the form of a so-called binding opinion: an
act that is not an administrative decision per se
but is decisive for the actual administrative deci-
sion (on the rights and duties of an individual), be-
cause its result cannot be questioned by the body
which issues the final decision.

Scrutiny of the Ministry is of key importance,
since no other body performs a sufficiently deep
examination of the same issue. The depth of the
scrutiny is essentially the same as when assessing
an international protection request, even though
the law makes a clear distinction between grant-
ing international protection and finding that there
are obstacles to expulsion when it comes to legal
consequences (see Ruling of the CCC no. IV.US
553/06, 30 January 2007, upholding the decision
not to grant asylum despite the fact the applicant
showed there were barriers to his expulsion due to
non-refoulement). The obligation to perform a risk
assessment could not be waived by arguing that
the alien should have applied for international
protection (SAC no. 9 Azs 28/2016, 14 April 2016).

A closer look from the procedural perspective, pro-
vided by research of the Public Defender of Rights
(Czech ombudsperson; report no. 6610/2015/VOP/
HL, 30 August 2016) conducted in 2015/2016, re-
vealed several interesting features of the procedur-
al and institutional arrangements that raised some
issues concerning proper examination. We includ-
ed her findings in order to provide a vivid picture of
the possible disparities between rules and their im-
plementation, even though we have to stress they
do not necessarily depict the current situation.
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It is up to the Ministry to conduct a rigorous exam-
ination of its own volition; the alien does not bear
any burden of proof or burden of claim (SAC no. 5
Azs 3/2017, 29 November 2017). Nevertheless, ob-
taining information about personal circumstanc-
es is vital. The Defender’s research showed that
during expulsion proceedings, individuals whose
own risks were being evaluated were never inter-
viewed directly by officials of the Ministry of the
Interior. The Ministry confirmed the only material
they usually relied on was an interrogation report
from the Alien Police Inspectorate (report of the
Public Defender of Rights, p. 33). All relevant in-
formation on personal circumstances is obtained
by officers of the Alien Police Inspectorate, who,
on the other hand, might miss some parts of the
story. Then, information is shared with the Minis-
try (the file stays at the Alien Police Inspectorate).
Therefore, if a piece of information does not look
important enough to the police officer, it might
not reach the ministry official performing the as-
sessment.!

Surprisingly, the expulsion order could even be is-
sued in cases where the binding opinion declared
that there are obstacles to the expulsion. In such a
case, the expulsion decision does not include any
deadline for return. So there are decisions on the
expulsion of aliens who were found to be in real
danger of persecution or torture. Such a decision
is not enforceable in practice, but still binding. If
the situation changes and a return is no longer
impossible, the Ministry can issue a new binding
opinion and the Alien Police Inspectorate issues
a new decision laying down a deadline for return.
Courts recognised that such unenforceable deci-
sions on expulsion could cause significant uncer-
tainty and stress, possibly resulting in dispropor-
tionate interference with private and family life
(in breach of Art. 8 ECHR) of the foreigner.

The fact that the assessment takes place without
the direct involvement of the persons in question
must not affect their right to effective remedy
against a flawed outcome. However, the transpar-
ency of the whole process is diminished to some
extent. The binding opinion is not an adminis-
trative decision, so there is no appeal. Its content
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could be challenged with the final decision on ex-
pulsion; after an unsuccessful appeal, the decision
could be challenged by action brought before the
court, invoking arguments against the binding
opinion (its content, relevance, reliability) (SAC
no. 6 Azs 114/2015, 27 January 2016). Therefore,
the courts require the binding opinions to be rea-
soned in the way an administrative decision would
be, so that one can learn which facts were taken
into account and why the Ministry reached its
conclusion (ibid.). The opinion should be support-
ed by evidentiary materials accessible to the alien
and to the court (ibid.).

Interestingly, the current regulation of access
to effective remedy is a great improvement from
the situation under earlier legislation. Previously,
the law did not contain any explicit provision on
what the procedural outcome of the assessment
was; there was no requirement to issue a separate
decision. Later, the law required the decision on
expulsion to state explicitly whether the obsta-
cles to removal exist or not, so that such declara-
tion could be directly challenged on appeal (Act
no. 326/1999, as amended by Act no. 428/2005).
The most restrictive was the situation under Act
No. 123/1992. which provided for no remedy if the
state completely neglected to make any examina-
tion (CCC no. P1. US 27/97, 26 May 1998). Such a
situation amounted to a clear breach of Art. 3 in
conjunction with Art. 13 of the ECHR.

Access to effective remedy seems to be crucial
because of repeated complaints about the quality
of the Ministry’s assessment. Courts repeatedly
reminded the Ministry about the importance of
making the assessment on the basis of materials
that are relevant to the issue of the proceedings,
come from multiple and reliable sources, and re-
flect complete individual circumstances as well as
recent developments (e.g. rulings of the SAC no.
1 Azs 105/2008, 4 February 2009, and no. 6 Azs
114/2015, 27 January 2016). The SAC expressly
criticised situations when an alien was not even
questioned properly by the Alien Police Inspec-
torate, so the assessment missed important facts
and led to an incorrect outcome.'’ Courts also
stressed the assessment must not be outdated. But
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the most damning critique of the Ministry’s per-
formance was expressed by the Public Defender
of Rights, based on her research of a sample of 35
administrative expulsion decisions in 2015/2016.

Concerning material reflecting the individual cir-
cumstances of the person concerned, the Defender
criticised in her report that the alien is sometimes
asked just a simple question “Are you aware of any
obstacles preventing you from leaving the Czech
Republic?”, which has a fundamentally different
meaning than asking about obstacles of return to
a specific country, usually a country the foreigner
had fled. Other times, the Alien Police Inspector-
ate did not provide a full transcript of information
provided by an interrogated foreigner. In a number
of the Ministry’s opinions concerning foreigners
from Somalia, Afghanistan, Iraq and Syria (coun-
tries that would require extra rigorous scrutiny at
the time), the Defender found that the Ministry had
not made its conclusion on a sufficiently factual
basis. The Defender even expressed her suspicion
that two foreigners had been expelled after “sum-
mary proceedings” not distinguishing sufficiently
between their individual cases, raising the issue of
possible collective expulsion (the Report, p. 63).

Most importantly, the Research showed that the
Ministry fulfilled its duty to issue binding opinions
“without any delay” very well, as required by law.
Perhaps too well; in 33 out of 34 cases, the Minis-
try issued the binding opinion the very same day
(the Report, p. 60). The Defender notes the sam-
ple included foreigners from prima facie problem-
atic countries, who provided specific information
on the danger they would likely have faced upon
return (ibid.). She logically suggested that it was
impossible to comprehensively study all relevant
material (up to dozens of pages of reports), exam-
ine the reliability of claims made by the foreigner,
and elaborate a reasoned opinion on the very same
day, sometimes within less than 30 minutes. The
Defender’s conclusions were acknowledged by the
Constitutional Court in ruling no. 1.US 630/16 of
29 November 2016, where the court obiter dictum
stated the binding opinion in that case prima facie
failed the required rigorous scrutiny, contrary to
Art. 2 and 3 of the ECHR, reminding that “the re-
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quirement to issue a binding opinion without de-
lay does not relieve the Ministry of the obligation
to respect fundamental rights and freedoms”.

3.2.RIGHT TO EFFECTIVE
REMEDY: A PROCEDURAL
SAFEGUARD TOO EASYTO
WAIVE

Despite reasons to treat risk of refoulement evalua-
tions carefully, one might claim that provided there
is an effective remedy, flawed administrative deci-
sions could be reversed either on appeal or based
on a motion to an administrative court. However,
there is another controversy that showed, in some
cases, the right to effective remedy might be illu-
sory. It concerns cases of foreigners who waived
their right to file an administrative appeal against
a decision on expulsion (an appeal is a precondition
for a court action to quash an administrative deci-
sion). The possibility to waive one’s right to effec-
tive remedy does not have to be problematic per se;
but given its serious consequences, it is to be used
only when one positively knows what he or she is
doing and with what consequences, acting out of
one’s free, serious and error-free will.

Most significantly, the issue was raised in a series of
proceedings, in which dozens of foreigners (illegal
workers) were expelled in proceedings lasting only
one or few days. Relying on SAC judgments in those
cases (i.a. no. 2 Azs 340/2017, 14 August 2018), we
might conclude that despite formally meeting min-
imum requirements for a waiver of the right to ap-
peal, the court grew suspicious of what was the true
course of events. It started to distinguish between
cases on the basis of individual circumstances.
We do not have to assume the police officers used
threats or duress, even though the possibility of
such failings could never be ruled out. Let us assume
aless serious conclusion: the proceedings as a whole
are not always conducted in a way that would allow
foreigners to fully enjoy their rights, including the
right to effective remedy. Such conclusion becomes
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worrisome when we connect it with the previous
problem, freedom from treatment contrary to Art.
3 of the ECHR, which arises from an unsatisfactory
quality of risk assessment concerning refoulement.

Imagine a case that seems to be clear-cut. It was
established that there is no permit of stay, the facts
concerning personal circumstances are gathered
and transferred to the Ministry for assessment.
The reply comes within a few hours. The deci-
sion on expulsion could be completed within the
next few hours. The foreigner could be detained
(up to 48 hours just on the basis of probable ir-
regular status without any formal proceedings or
decision, according to Act no. 273/2008). Access
to legal aid is poor, especially for detained for-
eigners (CCC no. I. US 630/16, 29 November 2016).
The pressure upon the foreigner must be severe,
and as they are informed about the decision on
expulsion, some forms are signed. Only once it is
over does the individual look for legal advice and
means to challenge the decision. Now, let us im-
agine the worst-case scenario. The foreigner is in
real danger of torture or inhuman treatment but
made statements that were too general and were
not properly examined. They end up facing expul-
sion, having no remedy to prevent it, apart from
trying to institute another set of proceedings,
such as by applying for international protection.

3.5. PARALLEL EXPULSION
AND ASYLUM PROCEEDINGS:
DOUBLE THE WORK

Implementation reports concerning the current
EU legislation suggested that one of the major
obstacles EU-wide is insufficient co-ordination
or the diminished functional link between the
asylum system and the management of forced re-
turns [cf. Explanatory memorandum to Proposal
for a Directive of the European Parliament and of
the Council on common standards and procedures
in Member States for returning illegally staying
third-country nationals (recast), 12 September
2018]. The Czech legal situation is one such case.
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The risk of refoulement is evaluated separately in
both sets of separate proceedings, conducted by
different administrative bodies (Police and Min-
istry of Interior). Their actual coordination (not
really cooperation) depends on the exact moment
when a foreigner subject to expulsion proceedings
applies for international protection. When the ap-
plication is made during or after the proceedings,
it is usually seen as dilatory tactics, but the en-
forcement of the expulsion decision depends on
the outcome of the latter proceedings, which in-
cludes a separate refoulement risk assessment.

Additionally, the fact the expulsion decision is un-
enforceable due to the conclusion of the binding
opinion on the existing risk of refoulement does
not automatically translate into international pro-
tection recognition. A separate set of proceedings
could be started by the applicant, but only within
a strict time limit of seven days. Failing to keep
to this deadline or being denied status of inter-
national protection, the foreigner is left with the
lowest permit to stay (“toleration of stay”).

4. ALOOK ABROAD: SAME
ISSUES, DIFFERENT SOLUTIONS?

Section 50 of the German Law on the Residence of
Aliens imposes on all foreigners who do not have a
residence permit, or have lost it, the duty to leave
the territory of the Federal Republic of Germany
(die Ausreisepflicht).'® This obligation may be an
immediate or a duty obligation, or a deadline may
be set for its fulfilment. To impose or enforce an
administrative expulsion, the obligation for the
foreigner to leave the Federal Republic of Germa-
ny must be enforceable. This obligation is enforce-
able for example if the foreigner enters the territo-
ry of Germany illegally, if they do not apply for the
relevant residence permit, or if the application for
a residence permit is rejected. Thus, German leg-
islature primarily assumes that foreigners who are
in Germany illegally can leave the territory vol-
untarily, without the need for an administrative
decision ordering them to do so, or perhaps even
without its enforcement.!’

2021 No.1

The German regulation is based on the premise of
the general obligation of a foreigner to leave Ger-
many and allows foreigners to remain there only
if they fulfil the prerequisites for staying in Ger-
many.’® Administrative expulsion thus takes the
form of an individual administrative act in terms
of the forms of public administration activity, and
in some cases, it can be described as an “execution
act” through which a statutory duty is performed.
In our opinion, the German legislation points more
clearly to the consequences of illegal residence. For
example, it is positive as regards the German leg-
islation that issuing an administrative expulsion
(and the related negative consequences of the ban
on entry into the territory) is not necessary in the
case of an alien whose residence permit has ex-
pired and who, at the same time, voluntarily leaves
Germany. In other words, not all foreigners found
to be staying illegally are necessarily expelled (as
in the Czech Republic), but there is leeway for the
foreigners to fulfil their obligation voluntarily, and
thus avoid the negative consequences associated
with administrative expulsion (ibid.). Such legal
provision enables a more appropriate response to
“negligent” and minor infractions (breaches of law)
of foreigners. In the Czech Republic, such an alien
cannot avoid an administrative expulsion relating
to the prohibition of residence, which, as we have
indicated above, might not always be appropriate
and proportionate to the misconduct.

In terms of the topic of this paper, the key finding
is that the German law on the residence of foreign-
ers directly draws attention to the impossibility of
expelling a foreigner when it would violate their
rights guaranteed by the ECHR, or the Conven-
tion Relating to the Status of Refugees.!” Thus, the
German authorities cannot expel a person who, in
the country to which he is to be expelled, can suf-
fer serious harm or degrading conduct. Interest-
ing, and at the same time different, is the way to
ensure that such expulsion does not occur.

In order to ensure compliance with the principle
of non-refoulement, the Act on the Residence of Al-
iens provides for two ways. Firstly, if the alien re-
quests not to be expelled on the grounds that the
principle of non-refoulement may be violated be-
cause they qualify as a refugee, the matter should
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be examined by the Federal Office for Migration
and Refugees in a separate asylum procedure.?
The assessment of the “refugee story” will thus
be taken over by the specialised asylum authority.
From the Czech point of view, this regulation is
interesting in that the threat of granting admin-
istrative expulsion may lead to international pro-
tection proceedings, which in the Czech Republic
is often seen merely as an obstructive means of
preventing administrative expulsion. In Germany,
on the contrary, the law expressly foresees such
a procedure (§ 60 par. 1 Law on the Residence of
Aliens). A significant positive aspect of such an
arrangement is that in handling “refugee objec-
tions” the matter is taken over by a specialised
body, which can consistently assess relevant facts
in personal contact with a foreigner in a separate
procedure and not restrict its activity to issuing
(more or less a regular file) of the binding opinion.

Furthermore, the German Act on the Residence of
Aliens excludes the expulsion of foreigners if this
would interfere with their rights guaranteed by
the ECHR. This covers situations where a foreigner
does not necessarily claim to be a refugee, but on
the other hand there are other reasons to prevent
their expulsion.?! Compared to the Czech Republic,
the assessment of whether the principle of non-re-
foulement guaranteed by the ECHR is not violated
is assessed directly by the administrative body that
decides on the matter. Such an approach seems both
pragmatic and effective. The decision is taken by
the authority that has the most information on the
matter, has a file available, and is in contact with
the foreigner. By contrast, in the Czech legislation
the Ministry of the Interior expresses its opinion on
the issue by means of a binding opinion, which, al-
though in possession of deeper professional knowl-
edge, it nevertheless decides without proven doc-
umentation and regularly in a more formal way.
We believe that the German legislation could be
an inspiration for the Czech Republic, as the Czech
Police could undoubtedly have the necessary in-
formation (access to the necessary databases, etc.),
and thus assess the question separately and in more
detail, taking into account the circumstances of the
case. However, it is evident that in view of previous
criticism from the courts, fundamental organisa-
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tional changes would have to take place, including
personnel and professional reinforcement of the
Police of the Czech Republic itself.

5. CONCLUSION:IN
BETWEEN (BUREAUCRATIC)
EFFECTIVENESS AND DUE
PROTECTION

In this paper, we wanted to highlight how central
the principle of non-refoulement is to expulsion pro-
ceedings. It determines its outcome when substan-
tial reasons are found to believe an individual would
face serious risk of torture or inhuman treatment
contrary to Art. 3 of the ECHR, or in extreme cas-
es would face possible death (in breach of Art. 2 of
the ECHR). It also shapes the procedural design of
the proceedings, since states have to ensure a pro-
cedure that ensures the principle is observed. It has
to be observed in all circumstances, as prescribed by
the absolute character of Art. 3 of the ECHR.

However, we find issues that make the absolute char-
acter a more relative one. One of them is that terms
such as “torture, inhuman or degrading treatment”
are open to the interpretation of the ECtHR, and then
to interpretation and application by national authori-
ties. The latter could be less sensitive to the meaning
or importance of non-refoulement, or could simply err
in their judgment. We used the example of the Czech
Republic to show that despite having a regulation
that fully complies with the ECHR and EU law when
it comes to the obligation to respect non-refoulement,
the procedural setting is of prime importance for its
real enforcement. The Czech procedural and insti-
tutional arrangements themselves, while maybe not
optimal, are not inherently flawed either. We tried to
depict that what matters is how the law is turned into
practice. The experience stemming from national
courts’ case-law and The Public Defender of Rights’
research suggest the true fulfilment of the obligation
in many cases relies heavily on the conduct of individ-
ual officers who handle the case, and their commit-
ment. It again supports the vision that training and
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professional ethics must work hand-in-hand, even
where those implementing policy/law have little mar-
gin of discretion to guide their conduct.

When speaking of effectiveness, often we only
consider one criterion: time. Of course, time is of
the essence; unreasonably lengthy proceedings
conducted without due care leading to delays
would not meet the standards of good administra-
tion. Still, acting speedily must not equate to act-
ing hastily. And both opinions on risk of serious
harm formed within a few hours as well as a focus
on “shortening” the procedural pathway by avoid-
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the expense of rights of the individuals concerned.
This brings us back to the recent emphasis on
control and safety in immigration issues. A fo-
cus on effective return procedures is commonly
understood to be one of the challenging issues
the current system is facing. Nevertheless, it
would be a mistake to welcome every develop-
ment that leads to shorter procedures on forced
returns. Common sense dictates there must be a
link between time spent with examining the risk
of refoulement and the achievable quality of the
assessment. Effectiveness should not be meas-
ured without regard to fundamental rights and

ing appellate review suggest taking a shortcut at freedoms.
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