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DR. NAGY LASZLO

LAWS TO BE OBSERVED FOR THE VALIDITY OF MARRIAGE

RELATING TO BAPTIZED NON-CATHOLICS

A nem katolikus keresztényekre vonatkozo torvények betartisa a hazassiag
érvényességéhez. Egy Osszehasonlitod tanulmany keretében megkiséreljitk bemutatni a
két jogrend — (CIC 1983 ¢és a CCEO) — jogszabalyainak sziikséges betartasat a meg-
keresztelt nem , katolikusok™ hazassaganak érvényességéhez.

A keresztség altal lesziink alanyai a kiilonbozo hazassagjogi normdknak. Ez
hatarozza meg a személy hovatartozasat a sajatjogn egyhazak jogrendszerein beliil.
Mivel a sajatjogu egyhazbeli tagsag a személy cselekvoképességét meghatarozo
tényez0, s mint olyan kihathat az altala végzett jogeselekmények érvényességére,
pontos ismercte alapveté egyhazi érdek. Ez a tény meghatarozza, hogy melyik
hazassagjogi normativa vonatkozik az illetd megkeresztelt személy esetére. Szamot-
tevo jogi lehetéségek megkiilonboztetésével és sokkal bonyolultabb diszkusszidval
allunk szembe, ha az egyik fél nem katolikus, hanem a mas sajatjogli egyhdz tagja,
valamelyik keresztény felekezetek tagja vagy meg nem keresztelt.

Manapsag novekszik azok szama, akik szabadon egyiitt ¢Inck vagy csak polgari
hazassagot kotottek. Azok a katolikus felek, akik csak polgari hatosag elott
nyilvanitottak ki hazassagi beleegyezésiiket, konnyen elnyerhetik az 0j hazassagkotés-
hez sziikséges engedélyt. Katolikusok hazassagat, akkor is, ha csupin az egyik fél
katolikus, az isteni jogon kiviil a kanonjog is szabalyozza, s6t a hazassag merdben
polgari hatasait illetéen a polgari hatésag is (1059. k.).

A sajatjogu egyhazak joghatosagi hatalmanak elismerése hosszu jogtorténelmi
fejlodés eredménye. A 2. vatikani zsinat hatasara érezheté valtozas vette kezdetét a
kiilonbozo egyhazak onkormanyzati hatalmanak elismerésével, beleértve a hazassag-
jogi kérdéseket is. Ugyanis az 1917-es CIC minden megkeresztelt személyt kotelezett.
Viszont az 1983-as CIC kihangstlyozza, hogy kanonjai csak a latin cgyhazra
vonatkoznak. De a vegyeshazassagok esetében a nem katolikus f¢l tovabbra is a
kanonjog alanya. Mivel az Gj egyhazjog alapelve az, hogy a tisztan egyhdzi térvények
csak a katolikusokat kotelezik (11. k.), ezzel dsszhangban rendezte a térvényhozo a
hazassagra vonatkozo egyhazi jogszabalyok hatalyossagi korét is. A CCEO meg-
engedi a nem katolikusoknak, hogy kovess¢k a sajat jogrendszeriiket, kivéve a vegyes
hazassagok kanoni forma esetében. Tehat a vegyeshazassagokra vonatkozo, korabban
meglehetésen szigora megkotéseket tartalmazo katolikus normativa igen jelentésen
enyhiilt, de még mindig arasznyira elmarad a Keleti Katolikus Egyhazak hazassagjogi
doktringjatol. A Zsinat az ortodox féllel kotendé hazassagok térvényes formaja vonat-
kozasaban is jelentds valtozast helyezett kilatasba, azaz, hogy véget vessen az érvény-
telen keleti vegyes hazassagok sokasodasanak, a kanoni forma kotelezettségét csak a
megengedettséghez szitkséges feltételnek nyilvanitotta. Az érvényességhez elegendod
egy szent szolgdlattevo jelenléte, ha egyébként mindenben a jog szerint jartak el.

A keleti féllel kotott vegyeshazassagok stabilitasat jelentdsen érinti, hogy a kato-
likus kanonjog mennyire nyitott a vonatkoz6 akatolikus fegyelmi rend figyelem-
bevételére. E szempontbol a latin és a keleti katolikus normativa kozott jelenleg nem
elhanyagolhatd kiilonbségek vannak. Ilyen példaul a CIC 1095. kanonja, amely
minden olyan hazassagot a katolikus egyhazjog kizarélagos hataskorébe utal,
melyben katolikus f¢l is részes. Ezen értelmezés helytallosaga esetén a vegyes
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héazassagokrol szolo CIC 1127. kanonndl is irrelevans, hogy az akatolikus fél
sajat, valodinak elismert, azaz szent hatalomra tamaszkodd egyhazjoga az adott
kérdésben hogyan is rendelkezik. Tehat a latin kanonjog nincs tekintettel a keleti
hagyomany ide vonatkozo vilagos kikotésére, remélhetéleg ebben a kérdéskorben
tovabbi jogfejlédés varhato.

A nem katolikus keresztények hazassagat ugyan a hatalyos egyhdzjog nem
kivanja szabalyozni, de ezzel még semmi esetre sem szandékszik tagadni az egyhaz
illetékes-ségét a nem katolikus keresztények hdzassaga tigyében. Azzal, hogy a mai
katolikus egyhazjog a nem katolikus keresztények hazassagat nem szabalyozta, de a
nyugati nem katolikus egyhdazi kozosségek vonatkozasaban nem ismerte ¢l
kifejezetten azt a jogot sem, hogy ezek sajat fegyelmiik szerint szabalyozzak tagjaik
hazassagat, jog-hézagra adott okot.

A nem keresztények kozotti hazassag ald van vetve a vilagi torvényeknek a
Htermészetjog” szabta keretek kozott. Tehat a nem keresztények kozotti polgari
hazassag is felbonthatatlan, ha érvényesen kototték.

Introduction

This paper is an exegetical study of cc. 780 and 781 of Codex
Canonum Ecclesiarum Orientalium (CCEO) in comparison with c.
1059 of Codex Iuris Canonici (CIC) evaluating the change of attitude
of the Catholic Church and its law makers concerning the validity of
the marriages of baptized non-Catholics. This study also identifies, for
the purpose of suggesting some solutions, some of the confusion and
problems created by the different Codes and by different laws within
one and the same Code concerning the validity of the marriages of
non-Catholics.

Baptism makes a person subject to differing systems of marriage
law, according to the legal norms established by the Catholic Church
and contained in either of the Codes of canon law. Thus, to adjudicate
marriage nullity cases, it must be established whether a person is
baptized or not, and if baptized, into which ecclesial group. It must
further be established whether the person professes membership in the
Catholic Church, or more precisely, in which autonomous Church of
the Catholic Communion. These facts determine which system of
marriage law must be followed.

Questions may arise regarding which legislation is to be fo llowed
when judging the nullity of the marriages of persons, at least one of
whom was not a catholic, especially if the parties belong to different
ecclesial communities. Many possible juridical situations can be
distinguished. For instance, marriage could have been celebrated
between a Catholic and an Oriental non-Catholic, between a Catholic
and a Western non-Catholic, between an Oriental non-Catholic and
Western non-Catholic, between baptized person and a non-baptized
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person, among the Orthodox themselves, among Western non-
Catholics themselves, and when at least one party has left the Catholic
Church.

The power of jurisdiction of non-Catholic Churches not in full
communion with the Catholic Church has been a disputed question in
the history of the Church. From Vatican II on, there has been a change
of perception regarding the power of each Church to govern itself,
especially in regard to marriage. While the 1917 Code was binding on
all the baptized, the 1983 Code was limited to Latin Catholics. In spite
of this, in mixed marriages between Catholics and non -Catholics, non-
Catholics are still considered subject to canon law. The 1990 Code for
the Orientals allowed non-Catholics to follow their own law; however,
this is not fully true in the case of mixed marriages, especially with

regard to canonical form.
1. COMPARISON OF CANON 780 OF CCEO WITH CANON 1059 OF
CIC

It is very important to note the nuances between c¢. 1059 of CIC
and cc. 780-781 of CCEO, especially when adjudicating marriage
nullity cases. To this purpose, we now make a comparative study of
these canons.

The Eastern Code was directly and greatly influenced by the Latin
Code. In part, such large-scale derivation or dependence may be
explained by the influence, for better or worse, of Latin Church
legislation and Church order upon the Eastern Catholic Churches in
recent centuries. In part, it also reflects what was thought, rightly or
wrongly, to be necessary or useful Church law derived from the Latin
Church’s experience. '

In spite of c. 11, the Latin Code in c. 1059 shows that the Church
continues to hold that the Latin canon law is the only law to be applied
to non-Catholic Christians who enter into a marriage relationship with
a Latin faithful in the mixed marriage. In this case, c. 1059 excludes
the jurisdiction of non-Catholics in the case of a mixed marriage.
Regarding the application of c. 11 to ¢. 1059, the majority of canonists
hold that it is an exception to the stipulation of c. 11.? In any case, the
exemption has created a good deal of dis pute among canonists.

LER. MCMANUS, Marriage in the Canons of the Eastern Catholic Churches, in: The
Jurist, 54 (1994) p. 59.

? J. T. KANIAMPARAMBIL, Competence of the Cathoic Church in Mixed Marriages:
The New Vision of the Oriental Code, (Doctoral Thesis), Rome, Pontificium
Athenaeum Sanctae Crucis, 1997, (ms), p. 11.
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Canon 780 §2 of CCEO did justice to the stipulations of its
own c. 1490° (the corresponding canon to C/C c. 11%), which also
excluded non-Catholics from the merely ecclesiastical laws of the
Catholic Church. The legislator did not show any hesitation in
implementing the teachings of Vatican II about the laws governing
marriage and the competence of non-Catholic Orientals in legislating
for marriage, a matter which was addressed in an incomplete manner
by the Latin Code. The Oriental Code accomplished its work of filling
the lacuna by adding a second paragraph to c. 780 and by introducing
the new canon 781. The introduction of these two canons is a
significant contribution of the Oriental Code. It should also be noted
that for ecclesiastical communities of Protestants who do not have a
proper marriage law, the canon law “canonizes” the civil norm to
which ¢. 780 §2, 2° refers.*

However, since there is no parallel in CIC for c. 781 of CCEQ, to
resolve the lacuna, the Apostolic Signatura made a declaration on this
matter on 28 May. 1993. It states that in order to judge the nullity or
validity of the marriage contracted between non -Catholics, the judicial
process would be implemented according to the norms of cc. 1671
1691.° This declaration says nothing about the substantive laws that
should be applied in the judgement of the validity or nullity of the
marriage contracted between non-Catholics. Since CIC and the
Apostolic Signatura did not say anything about this matter, there is no
way of knowing about the laws that should be applied in this case.’

Along with others, U. Navarrete has argued for such an
authoritative intervention that would extend these provisions of the
Oriental Code to the Latin Church. He has stated: “to fill the gap that
exists in the Latin Code concerning this subject matter, it would

3 Legibus mere ecclesiasticis tenentur baptizati in ecclesia catholica vel in eandem
recepti, quique sufficientem usum rationis haben et, nisi aliter iure expresse cavetur,
septimum catatis annum expleverunt.”

* Legibus mere ecclesiasticis tenentur baptizati in ecclesia catholica vel in eandem
recepti, quique sufficienti rationis usu gaudent et, nisi aliud iure expresse caveatur,
septimum eatetis annum expleverunt.”

3 For more detail see J. ABBASS, Marriage in the Codes of Canon Law, in Apollinaris,
68 (1995), pp. 534-538.

® SUPREMO TRIBUNALE DELLA SEGNATURA APOSOLICA, Dichiarazione sulla
giurisdizione della Chiesa riguardo al matrimonio celebrato tra due acattolici, in: lus
Ecclesiae, 6 (1994), p. 366.

7 M. A. ORIz, Note circa la giurisdizione della Chiesa sul matrimonio degli
acattolici, in: lus Ecclesiae. 6 (1994), pp. 374-375.
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suffice if only these canons (i.e., of CCEQ) were also extended
authoritatively to the Latin Church. In that way, unity would also be
gained in a mater of great importance and the greatest ¢ omplexity”.*
M. Ortiz is of the opinion that the prescription of the Vatican II,
Decree on Ecumenism, Unitatis redintegratio no. 16 could be used in
this case.” However, the proposed instruction of the Interdicasterial
Commission for Matrimonial Process, suggested on 22 February, 1999
to follow the canons 780781 of CCEO."

2. APPLICATION OF CANONS REGARDING THE VALIDITY OF
MARRIAGE RELATING TO NON-CATHOLICS

Having studied in detail c. 1059 of CIC and cc. 780781 of CCEOQ,
we now apply them in actual situations of inter-Church marriages. We
shall thus examine various scenarios to see various types of mixed
marriages. Further, provisions regarding the canonical form of
marriage in mixed marriage are also studied.

2. 1. General Norms

Both Codes expressly state in their first canon that they legislate
only for members of their respective Catholic Churches.' Other
Christian communities or Churches are left outside the orbit of merely
ecclesiastical laws. However, the Catholic Church asserts its exclusive
authority to define the contents of divine law, natural and positive,
which obliges all human beings. In this way, catholic marriage law
applies even to non-Catholics with respect to impediments which are
assumed to be derived from divine law. The law is applied whe n the
validity of the marriage of a non-Catholic is challenged in the
ecclesiastical tribunals.

The Church also claims jurisdiction over all marriages when at
least one of the parties is Catholic. Hence, a non-Catholic Christian
who desires to marry a Catholic is brought into the orbit of canonical

Y U. NAVARRETE, lus matrimoniale latinum et orientale, Collatio Codecem latinum
inter aroantalium, in: Periodica, 80 (1991), p. 618.

? ORTIZ, p. 376.

19 See COMMISSIO INTERDICASTERIALIS «PER IL PRIMO PROGETTO DI UNA ISTRUZIONE
Sut PROCESSI MATRIMONIALIS», Primum Schema, a Commissione Approbatum,
(Reservatum), 1999, vii, p. 83.

" For a more detailed discussion of this point, see J. FARIS, Inter-ritual Matters in the
Revised Code of Canon Law, in: Studia Canonica , 15 (1983), pp. 239-259, especially
footnote 1; see also D. SALACHAS, Problematiche interrituali nei due Codici orientale
e latino, in: Apollinaris, 67 (1994), pp. 635-690.
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legislation.'” When a Catholic wishes to enter marriage with a
non-Catholic who was married previously and whose spouse is still
alive, a Catholic marriage can be permitted only after judging that the
earlier marriage was invalid." It is to be noted that most non-Catholic
Churches do not have a procedure of adjudicating marriage nullity
cases, and that for them the civil procedure of divorce is accepted as
sufficient for remarriage among non-Catholics.

When the ecclesiastical judge is to assess the validity of the prior
union of a partner to a new marriage with a catholic, he will proceed
in reverse order with the three elements for the valid marriage:
consent, absence of impediments and marriage form. If he finds t hat
the prescribed obligatory marriage form had not been observed, which
is easily ascertained, the marriage was obviously invalid, and there is
no need to investigate the absence or presence of impediments, or
whether the consent was a valid one. If the form was found to have
been valid, the question of impediments is studied. If, finally, the first
marriage of such a prospective partner was valid on account of the
form and the absence of impediments, there could processed
thoroughly by the competent ecclesiastical tribunal.

2. 2. WHEN AN EASTERN NON-CATHOLIC IS INVOLVED

First, we shall examine different scenarios of inter-Church
marriages where an Eastern non-Catholic is involved.

2. 2. 1. Marriage of Eastern Non-Catholic among Themselves

The principle stipulated by c. 780 §2, 1° applies to all the Oriental
non-Catholic Churches, which Vatican II recognized as possessing
their own proper marriage law to be observed by their own members.
In fact, these Churches have a rich common patrimony founded in the
ancient canons of the Councils. In additional, the patrimony of these
Churches was enriched with appropriate renewal and changes over the
centuries. The Catholic Church, while recognizing that these Churches
possess valid sacraments, especially the priesthood and the apostolic
succession of the episcopacy, as well as ecclesiastical jurisdiction,
acknowledges their right to govern themselves with proper discipline.

"2 Cf. L. Orsy, Marriage in Canon Law: Text and Comments, Reflections and
Questions, Wilmington, Glazier, 1986, p. 65; see J. M. HUELS, The Pastoral
Companion: A Canon Law Handbook for Catholic Ministry, Quincy, IL, Quincy
University, 1995, p. 189; see also L. BWAMBALE, The ,, Bonum Coniugum” and
. Bonum Prolis” in Mixed Marriages: With a Special Reference to the Diocese of
Kasese, Romae, Pontificia Universita Urbaniana, 1994, p. [01.

B Cf. CCEO ¢. 781.
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Consequently, the Catholic Church attributes legal force to their
marriage law unless there is a violation of divine law.

Commenting on c. 781, J. Prader states that if the motive of nullity
arises from a defect of consent based on the natural law or arises from
an impediment based on divine or natural law, the norms of the canon
law should be applied. But if the nullity of marriage is due to a defect
of consent founded on merely ecclesiastical law or because of a
diriment impediment of human law, or because of defect of form, the
judges should take into account the respective Orthodox disciplines.
Canon 781, 1° addresses juridical capacity, matrimonial impediments
and defects of consent arising from human law. The same principle is
applied to marriage between a Catholic and a baptized non -Catholic. "

2. 2. 2. Marriage of eastern non-catholics with protestants

Most Orthodox Churches grant permission for a marriage of an
Orthodox with a Protestant, provided that the Protestant guarantees the
Orthodox baptism and the rearing of their children in the Orthodox
faith." The Catholic Church recognizes the obli gation of Eastern non-
Catholics to observe their own marriage form, namely, the priestly
blessing, and declares null and void those marriages entered without
observing that form, i.e., marriage before a civil magistrate or a
Protestant minister who is not a priest, or before a non-Christian
priest. If such form were missing, this enables the Eastern Orthodox
party to remarry in the Catholic Church. This policy was confirmed by
many decisions of the Rota'” and the Apostolic Signatura." CCEO c.
781, 2° confirms this law.

" J. PRADER, I/ matrimonio in Oriente e Occidente, Kanonica 1, Roma, Pontificium
Institutum Orientalium Studiorum, 1992, p. 40.

'S Cf. D. SALACHAS, The Ecumenical Significance of the New Code, in: J. CHIRAMEL
and K. BHARANIKULANGARA, (eds.), The Code of Canons of the Eastern Churches: A
Study and Interpretation, Alwaye (India), STAR Publication, 1992, p. 273.

19y J. POSPISHIL, Eastern Catholic Marriage Law According to the Code of Canons
of the Eastern Churches, Brooklyn, NY, Saint Maron Publications, 1991, p. 232.

"7 There have been several Rotal sentences on this issue, in: Sacrae Romanae Rotae
Decisiones seu Sententiae (=SRR Dec), coram CANALS, vol. 63 (1980), pp. 366-371;
coram MERCIECA, vol 63 (1980), pp. 382-386; coram FERRARO, vol. 63 (1980), pp.
817-824; coram AGUSTONI, vol. 63 (1980), pp. 739-749; coram CANALS, vol. 66
(1983), pp. 416-418; sce also A. MENDONCA, Rotal Anthology: An Annotated Index of
Rotal Decisions from 1971 to 1998, Washington, DC, Canon Law Society of
America, 1992, pp. 380, 385.

"™ SIGNATURA APOSTOLICA, November 28, 1970; Periodica de re morali et canonica,
60 (1971), pp. 306-308; see also G. LoBO, The New Marriage Law, Bombay, St. Paul
Publications, 1989, p. 96.
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2. 2. 3. Marriage of Eastern Non-Catholic Converted from
Protestantism

When a Protestant is received into a non-Catholic Oriental
community, he/she becomes, in canon law, an Oriental non -Catholic.
Therefore, the validity of a marriage into which he may afterwards
enter must be examined according to Oriental canon law. The former
Protestant will no longer be exempt from the diriment impediment of
disparity of worship. Specifically, by conversion, a Protestant enters
the legal sphere of the Eastern non-Catholic Church and becomes
bound to the obligation of the marriage from and the impediments of
that Eastern Church. The laws of the Orthodox Church should be
observed when adjudicating a marriage nullity case.

2. 2. 4. Marriage of Eastern Non-Catholic with Catholics

Mixed religion, which was a prohibitive impediment in Crebrae
Allatae,” is no longer an impediment in the new Code. There exists
only a simple prohibition with regard to this in the canon on mixed
marriage (CCEO c. 813). Such a marriage needs permission from the
local ordinary. But, even without the permission or in contravention of
refusal to grant permission, the marriage would still be valid as long
as both parties are baptized.*

According to CIC c. 1059 and CCEO c. 780 §1, even if only one
party is Catholic, the marriage is regulated by canon law. Thus, if a
Catholic marries an Eastern non-Catholic or a Protestant or even a
non-baptized person, canon law must be observed because in any of
these cases, at least one party (the Catholic) is baptized. Hence, the
Catholic marriage from provided in CIC c. 1108 §1 or CCEO c. 828
§1, as the case may be, must be observed. However, c. 1127 §1 of CIC
and c. 834 of CCEO allow a concession to Oriental non-Catholics.
These canons state that if the Catholic party contracts marriage with a
non-Catholic party of Oriental rite, the canonical form of celebration
is to be observed for lawfulness only. For validity, however, the
intervention of a sacred minister is required, while observing other
requirements of the law. This is because of the fuller ecclesial reality

' Pus X1, MP Crebrae Allatae Sunt, February 22, 1949, in: Acta Apostolicae Sedis
(=AAS), 41 (1949), pp. 89-119.

20 Cf. 1. GRAMUNT, J. HERVADA, and L. A. WAUCK, Canons and Commentries on
Marriage, Collegeville, MN, The Liturgical Press, 1987, p. 72; see also J. CORIDEN,
T. GREEN, and D. HEINSTSCHEL, eds., The Code of Canon Law: 4 Text and
Commentary, New York, Paulist Press, 1985, xxvi, p. 802.
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and the validity of the Orders in the Orthodox Churches which are
recognized by the Catholic Church. '

Oriental theology teaches that it is the priest who celebrates the
sacrament of marriage. Sacramental grace comes to the couple
through the blessing of the priest, who according to Orthodox
theology, is the minister of the sacrament of matrimony. The mutual
matrimonial consent of the couple is regarded as the indispensable
precondition for receiving the sacrament.”” In the celebration of the
marriage there is a proper sacramental epiclesis which can be
performed only by the priest. This is the reason behind the insistence
of the Oriental Code on the sacred rite of marriage; i. e., the blessing
and assisting of a priest.”

[s a marriage between a Latin Catholic and an Oriental Christian,
Catholic or non-Catholic, valid if officiated at by a deacon; i. e.,
without priestly blessing? There are differing opinions. To some, like
D. Salachas, such a marriage would be invalid due to the absence of
sacred rite, and on the argument that the Latin Code also admits
Oriental theology regarding sacred rite in its canon is in the sense of
CCEO c. 828 §2 (with sacred rite accomplished by the priest assisting
and blessing).* None of the Oriental Churches, Catholic or Orthodox,
have in their liturgical tradition a deacon or a lay person as the
minister of marriage, even in extraordinary circumstances by way of
delegation.

However, according to J. Prader, V.J. Pospishil and J.D. Faris,
there is no doubt that a Latin deacon, delegated by the norm of CIC c.
1111 §1, can validly bless such a marriage in his Church, even if in
the Oriental Churches, on the other hand, deacons are not delegated to
bless marriages.” It would seem that the legal axiom sanctioned by the
approval of centuries, locus regit actum — i.e., the legal formalities of
a juridical act follow local requirements — is the principle to be

! Logo, p. 106.

** P. EVDOKIMOV, The Sacrament of Love: The Nuptial Mystery in the Light of the
Orthodox Tradition, trans. by A. P. GYTHIEL and V. STEADMAN, New York, St.
Vladimir’s Seminary Press, 1985, p. 146.

=) SALACAS, Il sacramento del matrimonio nel nuovo Diritto canonico delle Chiese
Orientali, Roma, Dehoniane, 1994, pp. 32-33.

* Ibid, p. 223

* Cf. PRADER, p. 38; sce J. D. FARIS and V. J. POSPISHIL, The New Latin Code of
Canon Law and Eastern Catholics, Brooklyn, Diocese of Saint Maron, 1984, pp. 32—
33; see POSPISHIL, p. 372; see also LG no. 29.
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followed.*® The new Ecumenical Directory of 1993 referring to
both Latin and Oriental Catholics in no. 153 speaks only of marriage
being “celebrated [...] by an ordained minister”; it does not specify
“priest”. The discussion still continues as to whether the Latin deacon

1s a valid minister in such cases or not.
3. WHEN A WESTERN NON-CATHOLIC IS INVOLVED

Western non-Catholic ecclesial bodies are also placed beyond the
scope of the marriage law of the Catholic Church. These Churches and
communities historically trace their origin to the Latin Church of
Rome, and are usually identified by the term “Protestants”. Some of
them have preserved some of the sacraments in accordance with the
teaching of the Catholic Church and of the Eastern non-Catholic
Churches. However, they consider marriage to be a secular aftair, and
not a sacrament, even though they are zealous in involving God’s
blessing upon the married couple and their families.” Consequently,
they assign to the state the ordering of marriage in law. They are thus
Churches or ecclesial communities for which the state is the source of
marriage law. For this reason, they are not considered by canon law to
be in the same juridical situation as Oriental non -Catholics. The civil
law in force ar the time of the celebration of the marriage should be
applied in determining the validity of the marriage. The same principle
is valid in the case of the marriage between baptized non -Catholics
and non-baptized persons.**

3. 1. Marriage of Protestants among Themselves

The Church prohibits, in principle, civil marriage for all baptized
persons, but since non-Catholic Christians are not subject to Catholic
marriage law, and specifically not to the obligatory ecclesiastical
marriage form (CCEO c. 781, 2°), the Church recognizes for such
Christians the civil marriage as valid in canon law provided that the
consent was valid and that there was no impediment of secular law
present.”’

CCEO c. 781 shows a dramatic advance in acknowledging the
freedom of non-Catholics to be governed by their own proper laws. *
Note that since the 1917 Code (c. 1070, §1) all Western non-

26 Cf. HUELS, p. 254.

7 bid., pp. 227-228.

¥ KANIAMPARAMBIL, p. 187.

* Nuntia, 5 (1977), pp. 54-59.

30 J. D. FARS, The Codification and Revision of Eastern Canon Law, in: Studia
Canonica, 17 (1983), p. 477.
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Catholics, baptized or not, are exempt from the diriment
impediment of disparity of worship when they marry among
themselves (see also CIC c. 1086, §1). Hence, the absence or presence
of baptism is of no legal importance. The same can be said with
respect to the marriage form (CCEO c. 781).

3. 2. Marriage of Protestants Converted from Orthodox Churches

Those Eastern non-Catholic who joined a Protestant or any other
religious denomination remain still under the obligatory marriage
form, i.e., the blessing of the marriage by a priest. Consequently, a
marriage entered by a former Eastern Orthodox before a civil
magistrate or a minister of religion who is not a priest, will be judged
invalid by a Catholic tribunal.”’ An Eastern non-Catholic remains
bound to the obligation of the form and the impediments of his/her
Church even when he/she has publicly “converted” to a Protestant
denomination. Such an Eastern non-Catholic cannot leave his/her
Church formally, in the same way an Eastern Catholic cannot leave
his’/her Church.”” So, when a marriage nullity case of such an Eastern
non-Catholic who joined a Protestant Church is to be adjudicated, the
Eastern non-Catholic law is to be observed.

3. 3 Marriage of Protestants with Catholics

Canon 780 §2, 2° of CCEO deals with the ecclesial community to
which the non-Catholic party belongs, and which does not have a
proper matrimonial juridical system. In this case, the canon says the
marriage is to be regulated not only by divine law, but also by the law
“quo pars acatholica tenetur”.® The incidental clause “ quo pars
acatholica tenetur”, applies only to those laws that formally, in one
way or another, derive from the authority of the Church. The
competence of the ecclesiastical authority as regards the marriages of
the baptized is exclusive.” In the case of an ecclesial community
without marriage law, the Catholic Church recognizes civil law as
valid for those faithful.* It may seem that c. 780 §2 excludes also the
law on observing the form. However, CCEO c. 834 repeats after C/C
c. 1127 that the marriage form prescribed by canon law is to be
observed.

1 Ibid., pp. 391-392.

*2 Ibid., p. 232.

33 K ANIAMPARAMBIL, p. 60.

* Nuntia, 28 (1989), p. 105.

33 . MINANMBRES, La remision de la ley canonica al derecho civil, Roma, 1992, pp.
17-23, 192.
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In any case, if the non-Catholic is a non-baptized person, the
marriage with a Catholic would be invalid on the ground of disparity
of cult, unless a dispensation was granted. Baptism in all mainline
Protestant Churches must be considered valid when it is conferred by
immersion or pouring of water accompanied by the Trinitarian
formula.** In some Protestant communities, baptism is not conferred
until an adult age. Thus, a person may have been raised to adhere to
some Christian beliefs and practices without having been baptized as a
child.””

4. WHEN ONE WHO LEFT THE CHURCH IS INVOLVED

The policy on leaving the Church is different in the Latin and
Oriental Codes. This can cause confusion when a person who has left
the Church is subsequently involved in a mixed marriage. Hence, we
must consider this matter.

4. 1. Leaving the Church

The Latin Code acknowledges the possibility of a Latin Catholics
withdrawing partially from the sphere of his/her marriage law by
leaving the Church in a formal manner, as is mentioned in connection
with the impediment of disparity of worship (c. 1086 §1), with respect
to the obligatory marriage form (c. 1117) and mixed marriage (c.
1124). The corresponding canons of the Eastern Code have no such
provision. Eastern Catholics can never become disconnected from the
application of Catholic marriage law, irrespective of whether they
have rejected membership in the Catholic Church or not. According to
CCEOQO c. 834 §1, all those baptized in the Catholic Church are bound
by the canonical form laid down by the Code if they wish their
marriage to be valid in the eyes of the Church, whether or not they
have been brought up as Catholics, and whether or not they have
formally defected from the Catholic Church. *

When a Latin Catholic withdraws by a formal act of his own, or of
his parents in case of children, he/she is no longer by the impediment
of disparity of worship or obliged to observe the marriage form. This
exception does not extend to the other impediments, to wish they
remain subject. However, this exemption of Latin Catholics who have

36 Cf. LoBo, p. 48, see also CORIDEN, p. 768.

7 Ibid., p. 768.

287 VADAKUMCHERRY, Marriage Laws in the Eastern and Latin Codes, in: J.
CHIRAMEL, and K. BHARANIKULANGARA, (eds.), The Code of Canons of the Eastern
Churches: A Study and Interpretation, Alwaye, St Thomas Academy for Research
Publications, 1992, p. 184.
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left the Church has legal force only since November 27, 1983. The
validity of marriages entered before that date is to be judged according
to the preceding law of 1917 Code, which followed the axiom “ once a
Catholic, always a Catholic”; i.e., someone who was baptized in the
Catholic Church or, if baptized outside the Catholic Church, had
joined the Catholic Church.”” Rotal decisions have clarified this.*
Nevertheless, note that until January 1, 1949, those who were baptized
in the Catholic Church but never educated in it, were not bound by the
canonical form if they were born to non-Catholic parents.*'

4. 2. Marriages between Those who left the Church and Non-Catholics

The question of whether a Latin Catholic has actually left the
Catholic Church, in the precise meaning of the law, will come up
when the validity of his/her former marriage is to be judged at the time
this person or his/her former spouse wishes to enter a new marriage
with a Catholic.” If the withdrawal from the Catholic Church was
effective in the meaning of the law, such a person will not be bound
by the form of marriage and impediment of disparity of cult, and the
former marriage, entered outside the Catholic Church, will be valid on
those grounds, thus preventing him/her from a new marriage in the
Catholic Church unless other grounds exist. *

4. 3. Marriages between Those who have left the Church and Catholics

Formal defection leads to a situation of mixed marriage. The
Pontitical Commission for the authentic interpretation of the Code had
declared previously that, as regards marriage, those enrolled in
atheistic sects are also equated with those who belong to non -Catholic
sects.” When a “former” Latin Catholic wishes to marry a Catholic,
permission is to be sought from the local ordinary on the same
conditions which apply to a marriage with a non-Catholic.¥ An

39 pPospisHIL, Eastern Catholic Marriage Law, p. 223.

% See SRR Dec, coram EWERS, vol. 63 (1980), pp. 42-46; coram LEFEBVRE, vol. 63
(1980), pp. 967-972; see also MENDONCA, pp. 376-377.

T CIC/1917, ¢. 1099 §2; Pius xii, MP Abrogatur Alterum, August 1, 1948, in: AAS 40
(1948), p. 305; Canon Law Digest (=CLD) T. BOUSCAREN (ed.), MILWAUKEE, BRUCE
PUBLISHING Co., 1935-1969, vol. 3, pp. 463-464; sce also MENDONCA, p. 376.

2 Cf. VADAKUMCHERRY, p. 20; HUELS, p. 223; see also CORIDEN, p. 797.

3 Cf. PoSPISHIL, pp. 219-223; VADAKUMCHERRY, p. 20; HUELS, p. 223; CORIDEN, p.
197.

4 PONTIFICIA COMMISSION AD CODICIS CANONES AUTHENTICE INTERPRETANDOS,
Responsa ad Proposita dubia, An ad normam Codicis, July 30, 1934, in: AAS, 26
(1934), p. 494.

4 Cf. CICc. 1071, 4° CCEO c. 789, 6°; see also ORsy, p- 83; CORIDEN, pp. 754-755;
VADAKUMCHERRY, pp. 32, 74-75.
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official reply of the Commission for the Interpretation of the
Decrees of Vatican II, February 11, 1972, clarified that a bishop could
also dispense from the canonical from when a Catholic marries a
lapsed Catholic who has joined another Church.* A further reply of
April 9, 1979, implied that bishops in granting dis pensation could add
certain clauses for the validity of the dispensation which, if not
observed, would cause the nullity of the marriage.? The canon on
mixed marriage is not applicable when both parties have notoriously
abandoned the Catholic faith. In that case, the couple should not marry
as Catholics.*

The Eastern Catholic pastor would have to take cognizance of this
provision only when such a person who had left the Latin Church
wishes to have the previous marriage declared null in order to marry
an Eastern Catholic. The question of the validity of the previous
marriage would normally have to be resolved by a Latin marriage
tribunal.”

4. 4. Marriages of Oriental Catholics who have left the Church

As we have seen, Eastern Catholics who have left the Catho lics
Church remain obliged to the Catholic marriage form. The clause
“neque actu formali ab ea defecerit”’ found in CIC c. 1117 is absent in
the corresponding canon of CCEO (c. 834). Hence, if such a person’s
first marriage was entered before a non -Catholic minister who was not
a priest, or before a civil magistrate, this first marriage would be
invalid. Consequently, a new marriage can be permitted to the
Oriental Catholic.”

Oriental Catholics who are the offspring of non-Catholics, but
baptized in childhood in an Oriental Catholic Church, and then reared
outside the Catholic Church, are bound to the obligatory marriage
form. Eastern Catholics who as adults ceased to present themselves
publicly left the Catholic Church, and perhaps even formally joined
some other denomination, remain subject to the marriage form: “once
a Catholic, always a Catholic”®'; and “once an Oriental, always an

Oriental”.
5. DISPENSATION FROM THE CANONICAL FORM OF MARRIAGE

A major difference between Western and Eastern legislations is
that the local ordinary in the Western Church can dispense form the

% 445, 64 (1972), p. 397.

YT A4S, 71 (1979), p. 632; see also LoBO, p. 107.
* Orsy, p. 83.

*2 POSPISHIL, p. 391.

' See CCEO cc. 828, 832, 834.

3! POSPISHIL, p. 390.
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form of the celebration of marriage in the case of a mixed
marriage, if there are serious difficulties (CIC c¢. 1127 §2). It is
reserved, according to new Eastern legislation, to the Aposto lic See or
the Patriarch,* and granted only for a most grave reason.

Canon 832 of CCEO, following CIC c. 1116, clearly recognizes
the possibility of sacramental marriage without the priestly blessing in
extreme and exceptional circumstances. The inclusion of §3, without a
full parallel in the Latin Code, is only an effort to respect Eastern
tradition of priestly blessing. It states that the spouses shall not neglect
to receive this blessing as soon as possible. However, this canon
prompts a question of validity: if the couple married in such
circumstances neglected the priestly blessing later when it was
possible, can this mixed marriage be adjudicated invalid? Note that
validity accompanies the celebration of the marriage and not later
when fulfilling a condition.

Conclusion

We have made, in this work, an exegetical study of the Latin and
the Oriental Codes regarding canons relating to the validity of
marriages of non-Catholics. Progress, as measured by the change of
attitude of the Catholic Church towards the marriages of non-
Catholics, is evident. In the old Codes, the Catholic Church insisted on
its jurisdiction over the marriages of all the baptized. Imbued with the
spirit of the Second Vatican Council, the Church now makes an
attempt to allow non-Catholics to rule themselves. Both new Codes
clearly state that the canons affect only their respective Catholic
Churches. The Oriental Code goes further declaring that non -Catholic
are to follow their own laws with regards to marriage and, if they do
not have laws of their own Church, then the laws they come under,
allowing even civil law for this purpose.

Nevertheless, this attempt of the Catholic Church is not yet
complete. It does not have the full confidence to leave non -Catholics
to their own rules when Catholics are involved in mixed marriages.
The Catholic Church still wants some say over mixed marriages or the
marriages of non-Catholic, claiming that only the Catholic Church has
the authority to define and to stipulate divine laws. The Oriental Code,
although it is more progressive than the Latin Code concerning
jurisdiction over non-Catholics, is also conservative by stressing the
importance of priestly blessing in marriage and reserving the faculty
to dispense from the marriage form to the Apostolic See and the
Patriarch. The different views of several canon lawyers indicate the

32 Cf. CCEO ¢. 835. Nuncios also can grant this dispensation by their faculties.
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current level of confusion in adjudicating marriage nullity cases
~ of non-Catholics.



